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First, a general listing:

1. 1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016 CarswellNat
3697, 2016 FC 719, 271 A.CW.S. (3d) 704,
http://www.canlii.org/en/cal/fct/doc/2016/2016fc719/2016fc719.html (F.C. 2016-06-27); 2016
CarswellNat 5931, 2016 FC 1255, [2016] F.C.J. 1291, 273 A.CW.S. (3d) 618,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc1255/2016fc1255.html (F.C.; 2016-11-10); 2016

CarswellNat 7652, 2016 FC 1400,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc1400/2016fc1400.html (F.C.; — Costs 2016-12-
21).

2. 2251723 Ontario Inc. v. Bell Canada, 2016 CarswellOnt 18345, 2016 ONSC 7273, [2016] O.J.
595, 8, 273 A.CW.S. (3d) 84,
http://www.canlii.org/en/on/onsc/doc/2016/2016onsc7273/2016onsc7273.html (Ont. Sup. Ct;
2016-11-22).

3. 6548890 Canada inc. v. Flansberry, 2016 CarswellQue 3880, 2016 QCCA 762, EYB 2016-
265371, [2016] J.Q. 4195, 2016EXP-1573,
http://www.canlii.org/fr/qc/qcca/doc/2016/2016qcca762/2016qcca762.html (Que. C.A.; 2016-
05-03) [affirming sub nomine Flansberry (Kapture Design) v. 6548890 Canada inc. (Turbo
Marketing), 2014 CarswellQue 11833 (Que. Ct.; 2014-06-01)].

4. 88766 Canada Inc. v. Kabushiki Kaisha Bandai Namco Entertainment, 2016 CarswellNat 2041,

2016 TMOB 74, [2016] T.M.O.B. 5074,
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob74/2016tmob74.html (Registrar; 2016-05-
13).

5. 9210-6194 Québec inc. v. Cirrus Automation inc., 2016 CarswellQue 179, 2016 QCCS 120, J.E.
2016-429, D.T.E. 2016T-175, EYB 2016-260993, [2016] J.Q. 191, 2016EXP-828, 2016EXPT-
467, http://lwww.canlii.org/fr/qc/gccs/doc/2016/2016qccs120/2016qccs120.html (Que. Sup. Ct.;
2016-01-19).

6. 9292-7151 Quebec inc. v. Couillard, [2016] J.Q. 887, 2016 QCCS 494, EYB 2016-261998,
http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs494/2016qccs494.html (Que. Sup. Ct;

2016-02-09).
7. 9310-9437 Québec inc. v. Marquois, 2016 CarswellQue 5419, 2016 QCCS 2817, [2016] J.Q.
6949, EYB 2016-266202,
© CIPS, 2017.
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http://www.canlii.org/fr/gc/gccs/doc/2016/2016qccs2817/2016qgccs2817.html (Que. Sup. Ct.;
2016-06-03).

8. AB+ Publications inc. V. Sze, 2016 QCCQ 1497,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccql497/2016qccql497.html (Que. Ct. — Small
Claims; 2016-03-16).

9. Actuate Canada Corporation v. Symcor Services Inc., 2016 CarswellOnt 4105, [2016] O.J. 1446,
2016 ONCA 217, 347 O.AC. 155, 265 A.CW.S. (3d) 908,
http://www.canlii.org/en/on/onca/doc/2016/2016onca217/2016onca217.html (Ont. C.A.; 2016-
03-18) [varying 2015 ONSC 689 (Ont. Sup. Ct; 2015-01-30 and 2015 ONSC 1667 (Ont. Sup.
Ct. — Costs; 2015-03-13)].

10. AFX Licensing Corp. v. HIC America, Inc., 2016 CarswellNat 1448, [2016] F.C.J. 463, 2016 FC
435, 266 A.CW.S. (3d) 452,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc435/2016fc435.html (F.C.; 2016-04-22).

11. American Express Marketing & Development Corp. v. Black Card, LLC, 2016 CarswellNat 4233,
2016 TMOB 116, [2016] T.M.O.B. 5116,
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob116/2016tmob116.html (Opp. Bd.; 2016-
07-08) J. Carriére [appeal T-1549-16].

12. Andrews v. McHale, 141 C.P.R. (4th) 407, 2016 CarswellNat 2451, [2016] F.C.J. 681, 2016 FC
624, 269 A.C.W.S. (3d) 152,
http://www.canlii.org/en/calfct/doc/2016/2016fc624/2016fc624.html (E.C.; 2016-06-03).

13. Assurant, Inc v. Assurancia Inc, 2016 CarswellNat 2930, 2016 TMOB 92, [2016] T.M.O.B. 5092,
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob92/2016tmob92.html (Opp. Bd.; 2016-06-
09).

14. Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 FC 612, 2016 CarswellNat 4944, 271
A.C.W.S. (3d) 831, [2016] F.C.J. 1101,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc612/2016fc612.html (F.C.; 2016-06-01); 2016
CarswellNat 1364, 2016 FCA 123, 266 A.CW.S. (3d) 79,
http://www.canlii.org/fr/ca/caf/doc/2016/2016caf123/2016caf123.html (F.C.A.; 2016-04-20) sub
nomine Bell Canada v. 7262591 Canada Ltd. (Gusto TV).

15. Bibliothéque et Archives nationales du Québec (BANQ) [Application for the reproduction and the
communication to the public by telecommunication of a periodicals], 2016 CarswellNat 3914,
http://www.cb-cda.gc.ca/unlocatable-introuvables/licences/293-e.pdf (Cop. Bd.; 2016-07-26).

16. Bienvenu V. Enseignes Leco ltée, 2016 QCCQ 1154,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccql154/2016qccqll54.html (Que. Ct. — Small
Claims; 2016-02-26).

17. Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419, 2016 QCCS 3096, 270
A.C.W.S. (3d) 523, EYB 2016-266202, [2016] J.Q. 2287,
http://www.canlii.org/fr/gc/gccs/doc/2016/2016qccs3096/2016qgccs3096.html (Que. Sup. Ct.;
2016-05-27); leave to appeal granted (200-07-009319-168 and 200-07-009303-162).

18. Blake, Cassels & Graydon LLP v. CommercialPro, Inc., 2016 CarswellNat 1410, 2016 TMOB
46, [2016] T.M.O.B. 5046
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob46/2016tmob46.html (Registrar; 2016-03-
22) [appeal T-882-16].
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19.

20.
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23.

24,

25.

26.

27.

28.

29.

Boaden Catering Ltd. v. Real Food for Real Kids Inc., 2016 CarswellOnt 10560, 2016 ONSC
4098, 268 A.C.W.S. (3d) 688,
http://www.canlii.org/en/on/onsc/doc/2016/20160nsc4098/2016onsc4098.html (Ont. Sup. Ct;
2016-06-30).

Brosseau V. Baron, Lafreniére inc., 2016 QCCQ 3348,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccq3348/2016qccq3348.html (Que. Ct — Small
Claims; 2016-01-25).

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat 1506,
[2016] C.C.T.D. 7, 2016 CACT 7, 2016 Comp. Trib. 7,
http://www.canlii.org/en/ca/cact/doc/2016/2016cact7/2016cact7.html (Comp. Trib.; 2016-04-
27).

Canadian Bandurist Capella Inc. v. Mishalow, 2016 CarswellOnt 14765, 2016 ONSC 6041,
271 A.C.W.S. (3d) 392,
http://www.canlii.org/en/on/onscdc/doc/2016/20160nsc6041/20160nsc6041.html (Ont. Sup.
Ct.; 2016-09-26).

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339, 2016
CarswellNat 581, [2016] F.C.J. 265, 2016 FC 294, 264 A.CW.S. (3d) 750,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc294/2016fc294.html (F.C.; 2016-03-29) [appeal
A-90-16]; 2016 CarswellNat 990, 2016 FC 387, 265 ACWS (3d) 39, [2016] F.C.J. 265, 265
A.C.W.S. (3d) 39, http://www.canlii.org/en/calfct/doc/2016/2016fc387/2016fc387.html (F.C. —
Costs; 2016-04-07).

Canadian Tire Corp. Ltd. v. Gestion André Touchette Inc., 2016 Carswell 2950, 2016 TMOB
157, [2016] T.M.O.B 5157,
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob157/2016tmob157.html (Opp. Bd.; 2016-
08-30).

Capitale en féte inc. v. Ouellet, 2016 CarswellQue 2578, 2016 QCCQ 1476, [2016] J.Q. 2597,
EYB 2016-263952, 2016EXP-1083,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccql476/2016gccqla76.html (Que. Ct.; 2016-
03-10).

CarGurus, Inc. v. Trader Corp., 2016 CarswellNat 2223, 2016 CATC 12, 2016 Comp. Trib. 12,
http://www.canlii.org/en/ca/cact/doc/2016/2016cact12/2016cact12.html (Comp. Trib. — Leave to
file additional evidence; 2016-06-09); 2016 CarswellNat 5045, [2016] C.C.T.D. 15, 2016 CATC
15, 2016 Comp. Trib. 15,
http://www.canlii.org/en/ca/cact/doc/2016/2016cact15/2016cactl5.html (Comp. Trib.; 2016-10-
14).

Chanel S. de R.L. v. Lam Chan Kee Company Ltd., 140 C.P.R. (4th) 397, 2016 FC 987, 2016
CarswellNat 4041, [2016] F.C.J. 940, 270 A.CW.S. (3d) 181,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc987/2016fc987.html (F.C.; 2016-08-30).

Chung V. Brandy Melville Canada Ltd., 2016 QCCQ 2735,
http://www.canlii.org/en/qc/gccq/doc/2016/2016gccg2735/2016gccq2735.html - (Que. Ct. -
Small Claims; 2016-04-14).

Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715, [2016] F.C.J.
1403, 2016 FC 1369, 274 A.CW.S. (3d) 392,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc1369/2016fc1369.html (F.C.; 2016-12-14).
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31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Davydiuk v. Internet Archive Canada and Internet Archive, 2016 CarswellNat 6526, [2016]
F.C.J. 1369, 2016 FC 1313, 274 A.CW.S. (3d) 69,
http://www.canlii.org/en/ca/fct/doc/2016/2016fc1313/2016fc1313.html (F.C.; 2016-11-30).

Déja Musique inc. v. Angel Dust Musique inc., 2016 CarswellQue 1988, 2016 QCCS 1127, 265
A.CW.S. (3d) 91, [2016] J.Q. 2145, EYB 2016-263427,
http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs1127/2016qccs1127.html (Que. Sup. Ct;
2016-03-16).

Deluca v. MacLaren Art Centre Inc., [2016] O.J. 998, 2016 ONSC 1428,
http://www.canlii.org/en/on/onsc/doc/2016/2016onsc1428/2016onsc1428.html (Ont. Sup. Ct.;
2016-01-26).

Denny v. Debbis, 2016 CarswellBC 1491, 2016 BCPC 152, [2016] B.C.W.L.D. 4396, 267
A.CW.S. (3d) 600, [2016] B.C.J. 1129,
http://www.canlii.org/en/bc/bepe/doc/2016/2016bcpcl152/2016becpcl52.html (B.C. Prov. Ct. —
Small Claims; 2016-05-24).

Druide informatique inc. v. Editions Québec-Amérique Inc., 2016 CarswellNat 7543, 2016
TMOB 195, http://www.canlii.org/fr/ca/comc/doc/2016/2016comc195/2016comc195.html
(T.M.O.B.; 2016-12-22).

Ergothérapeutes (Ordre professionnel des) v. Gagné, 2016 CanLll 22785,
http://www.canlii.org/fr/gc/gcoeq/doc/2016/2016canlii22785/2016canlii22785.html (Que. Ordre
des ergothérapeutes — Disc. Council QC OEQ); 2016-04-18).

Fotohy V. Fardhesari, 2016 QCCQ 12427,
http://www.canlii.org/en/qc/qccq/doc/2016/2016qccql2427/2016qccql2427.html (Que. Ct. —
Small Claims; 2016-11-07).

Gauthier V. Babin, 2016 QCCQ 157,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccql57/2016gccql57.html (Que. Ct. — Small
Claims; 2016-01-05).

Geophysical Service Incorporated v. 612469 Alberta Limited (CalWest Printing &
Reproductions), 2016 CarswellAlta 1220, [2016] A.J. 666, 2016 ABQB 356, [2016] A.W.L.D.
3623, 268 A.CW.S. (3d) 186,
http://www.canlii.org/en/ab/abgb/doc/2016/2016abqb356/2016abqb356.html (Alta. Q.B.; 2016-
06-28).

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742, [2016] A.J.
410, [2016] 10 W.W.R. 111, 2016 ABQB 230, 266 A.C.W.S. (3d) 719, 38 Alta. L.R. (6th) 48,
[2016] A.W.L.D. 2263, [2016] A.W.L.D. 2264, [2016] A.W.L.D. 2265, [2016] A.W.L.D. 2266,
http://www.canlii.org/en/ab/abgb/doc/2016/2016abqb230/2016abqb230.html (Alta. Q.B.; 2016-
04-21).

Geophysical Service Incorporated v. Jebco Seismic UK Limited, 2016 CarswellAlta 1364, [2016]
A.J. 733, 2016 ABQB 402, [2016] A.W.L.D. 3762, 268 A.C.W.S. (3d) 765, 90 C.P.C. (7th) 185,
http://www.canlii.org/en/ab/abgb/doc/2016/2016abqb402/2016abgb402.html (Alta. Q.B.; 2016-
07-14).

Guelph Police Services Board (Re), [2016] O.LP.C. 73, 2016 CanLIl 25554,
http://www.canlii.org/en/on/onipc/doc/2016/2016canlii25554/2016canlii25554.html (Ont. I.P.C.;
2016-04-22).
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43.

44,

45,

46.

47.

48.

49.

50.

51.

52.

53.

Hamelin V. Cirbin inc. (Campagna Motors), 2016 QCCQ 696,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccq696/2016gccq696.html (Que. Ct. — Small
Claims; 2016-01-13).

Jouanneau v. Benhabi, Docket D2015-05-128, http://conseildepresse.qc.ca/decisions/d2015-
05-128/ (Que. C.P.Q.; 2016-01-22).

Keatley Surveying v Teranet, 2016 CarswellOnt 2506, 2016 ONSC 1139, 263 A.C.W.S. (3d)
911, http://www.canlii.org/en/on/onsc/doc/2016/2016onsc1139/20160nsc1139.html (Ont. Sup.
Ct.; 2016-02-19); 2016 CarswellOnt 7233, 2016 ONSC 1717, 266 A.C.W.S. (3d) 450, 131 O.R.
(3d) 703, 266 A.C.W.S. (3d) 450, 72 R.P.R. (5th) 248,
http://www.canlii.org/en/on/onsc/doc/2016/2016onsc1717/2016onsc1717.html (Ont. Sup. Ct.;
2016-05-06).

Kowalyshyn v. Valeant Pharmaceuticals International, Inc., 2016 CarswellOnt 9329, [2016]
F.C.J. 3043, 2016 ONSC 3819, 68 A.CW.S. (3d) 519,
http://www.canlii.org/en/on/onsc/doc/2016/20160nsc3819/20160nsc3819.html (Ont. Sup. Ct;
2016-06-10).

LBI Brands Inc. v. Aquaterra Corporation, 140 C.P.R. (4th) 240, 2016 CarswellOnt 8590, 267
A.CW.S. (3d) 77 [2016] 0.J. 2836, 2016 ONSC 3572,
http://www.canlii.org/en/on/onsc/doc/2016/20160nsc3572/2016onsc3572.html (Ont. Sup. Ct;
2016-05-31).

MacNutt v. Acadia University, 141 C.P.R. (4™) 451, 2016 NSSC 160, [2016] N.S.J. 249, 2016
CarswellNS 525, 267 A.CW.S. (3d) 924, 374 N.S.R. (2d) 383, 1178 A.P.R. 383,
www.canlii.org/en/ns/nssc/doc/2016/2016nssc160/2016nssc160.htm (N.S. S.C.; 2016-06-21);
leave to appeal granted 2016 CarswellNS 837, 2016 NSCA 76, 271 A.C.W.S. (3d) 689, [2016]
N.S.J. 398, http://www.canlii.org/en/ns/nsca/doc/2016/2016nsca76/2016nsca76.html (N.S.
C.A.; 2016-10-17); 2016 CarswellNS 659, 2016 NSSC 208, 270 A.C.W.S. (3d) 27,
http://www.canlii.org/en/ns/nssc/doc/2016/2016nssc208/2016nssc208.html (N.S. S.C.— Costs;
2016-08-09).

Maltz v. Witterick, 2016 CarswellNat 1498, 2016 FC 524, [2016] F.C.J. 484, 266 ACWS (3d)
451, http://www.canlii.org/en/ca/fct/doc/2016/2016fc524/2016fc524.html (F.C.; 2016-05-10).

Martin-Hubbard, [Application for the reproduction of excerpts of correspondence], 2016
CarswellNat 7893, http://www.cb-cda.gc.ca/decisions/2016/LET-2016-06-15.pdf (Cop. Bd.;
2016-06-05).

Mathieu V. Fils-Aimé, 2016 QCCQ 2691,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccq2691/2016qccq2691.html (Que. Ct. — Small
Claims).

Microsoft Corporation v. Liu, 140 C.P.R. (4th) 327, 2016 FC 950, 270 A.C.W.S. (3d) 1792016
CarswellNat 3776, [2016] F.C.J. 909,
http://www.canlii.org/en/calfct/doc/2016/2016fc950/2016fc950.html (F.C.; 2016-08-19).

Miguna v. Walmart Canada Corp., 2016 CarswellOnt 2888, 2016 ONCA 174, 263 A.C.W.S. (3d)
1022, [2016] 0.J. 1060,
http://www.canlii.org/en/on/onca/doc/2016/2016oncal74/2016oncal74.html (Ont C.A.; 2016-
03-01) [affirming 2015 CarswellOnt 14328 (Ont. Sup. Ct; 2015-09-18)].

Newfoundland and Labrador (Office of the Premier) (Re), 2016 CanLll 62437,
http://www.canlii.org/en/nl/nlipc/doc/2016/2016canlii62437/2016canlii62437.html (N.L. 1.P.C.;
2016-08-25).
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54.

55.

56.

57.

58.

59.

60.

61.

62.

63.

64.

Nortel Networks Corp., Re, 2016 CarswellOnt 6783, 2016 ONSC 2732, 266 A.C.W.S. (3d) 198,
36 C.B.R. (6th) 119, [2016] 0.J. 2177,
www.canlii.org/en/on/onsc/doc/2016/20160nsc2732/2016onsc2732.html (Ont Sup. Ct.; 2016-
04-26); leave to appeal refused 2016 CarswellOnt 15976, 2016 ONCA 749, 271 A.C.W.S. (3d)
699, 41 C.B.R. (6th) 174,
http://www.canlii.org/en/on/onca/doc/2016/2016onca749/2016onca749.html (Ont. C.A.; 2016-
10-14) sub nominee SNMP Research International Inc. v. Nortel Networks Corp.

Norton Rose Fulbright Canada LLP v. Wubbies World International Incorporated, 2016
CarswellNat 828, 2016 TMOB 31, [2016] T.M.O.B. 5031,
http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob31/2016tmob31.html (Registrar; 2016-02-
24).

One Street Digital Inc. v. Berkeley Payment Solutions Inc., 2016 CarswellOnt 16680, 2016
ONSC 6147, 272 A.CW.S. (3d) 833,
http://www.canlii.org/en/on/onsc/doc/2016/20160onsc6147/2016onsc6147.html (Ont Sup. Ct;
2016-10-20).

Pacific Newspaper Group v. Niche Plus Digital Inc., 2016 BCSC 181, 2016 CarswellBC 281,
2016 BCSC 181, [2016] B.C.J. 201, [2016] B.C.W.L.D. 2053, [2016] B.C.W.L.D. 2071, 263
A.C.W.S. (3d) 96 http://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc181/2016bcsc181.html
(B.C. S.C.; 2016-02-05).

Parent V. Gagnon, 2016 QCCQ 3744,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccq3744/2016qccq3744.html (Que. Ct. — Small
Claims; 2016-04-08).

Pétrod V. Brochu, 2016 QCCQ 4379,
http://www.canlii.org/fr/qc/qccg/doc/2016/2016qccq4379/2016qccqa379.html (Que. Ct. — Small
Claims; 2016-05-20).

Piechnik v. McFarlen, 2016 CarswellBC 2274, 2016 BCPC 245, [2016] B.C.W.L.D. 6203, 270
A.C.W.S. (3d) 80, http://www.canlii.org/en/bc/bcpc/doc/2016/2016bcpc245/2016bcpc245.html
(B.C. Prov. Ct.; 2016-08-15).

PO-3620; Lambton College of Applied Arts and Technology(Re), [2016] O.I.P.C. 115, 2016
CanLll 37583,
http://www.canlii.org/en/on/onipc/doc/2016/2016canlii37583/2016canlii37583.htm (Ont. I.P.C.;
2016-06-16).

Private Copying 2017, Re, 2016 CarswellNat 6709, [2016] C.B.D. 4, http//lwww.cb-
cda.gc.ca/decisions/2016/DEC-2016-12-16.pdf (Cop. Bd.; 2016-12-16).

Productions Flow, Les [Application for the reproduction, synchronization and the communication
to the public by telecommunication of excerpts from eight videos in a television documentary
broadcast], 2016 CarswellNat 1824 (sub nomine Titulaires de Droits D'auteur Introuvables, Re)
http://www.cb-cda.gc.ca/unlocatable-introuvables/licences/291-e.pdf (Cop. Bd.; 2016-04-18).

R. v. Elias, 2016 QCCQ 12086, 2016 CarswellQue 10457, EYB 2016-272244, [2016] J.Q.
14753, http://www.canlii.org/fr/qc/qccq/doc/2016/2016qccql2086/2016qccql2086.html (Que.
Ct. Crim. Div.; 2016-11-01).

65. Reproduction of Literary Works, Re, 2016 CarswellNat 436, [2016] C.B.D. 1, http://www.cb-
cda.gc.ca/decisions/2016/DEC-K-122010-2015-19-02-06.pdf (Cop. Bd.; 2016-02-19).
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66.

67.

68.

69.

70.

71.

72.

73.

74.

75.

Reingold [Application for the reproduction and the communication to the public by
telecommunication of a photograph], 2016 CarswellNat 6818, http://www.cb-
cda.gc.ca/unlocatable-introuvables/licences/294-e.pdf (Cop. Bd.; 2016-11-29).

Rochon v. Télé-Université, 2016 CarswellQue 8003, 2016 QCTAT 4389, D.T.E. 2016T-622,
EYB 2016-269542,
http://www.canlii.org/fr/qc/qctat/doc/2016/2016qctat4389/2016qctat4389.html (Que. Trib. Adm.;
2016-07-21).

Rogers Communications Partnership v. Society of Composers, Authors and Music Publishers
of Canada, Rogers Communications Partnership v. Society of Composers, Authors and Music
Publishers of Canada, 2016 CarswellNat 115 , 2016 FCA 28, [2016] F.C.J. 65, 262 A.C.W.S.
(3d) 71, 393 D.L.R. (4th) 354, 480 N.R. 325, 97 Admin. L.R. (5th) 1,
http://www.canlii.org/en/ca/fca/doc/2016/2016fca28/2016fca28.html  (F.C.A.; 2016-01-27)
[reversing in part 129 C.P.R. (4th) 395 (F.C.; 2015-03-06)]; leave to appeal to the Supreme
Court of Canada refused 2016 CarswellNat 2417 (S.C.C.; 2016-06-23).

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4™) 253,
2016 FC 929, 2016 CarswellNat 430, 270 A.C.W.S. (3d) 6123, [2016] F.C.J. 984,
http://decisions.fct-cf.gc.calfc-cf/decisions/en/item/180114/index.do (F.C.; 2016-08-12).

Sadhu Singh Hamdard Trust v. Navsun Holdings Ltd., 2016 CarswellNat 492, 2016 FCA 69,
136 C.P.R. (4th) 20, 264 ACMW.S. (3d) 478, [2016] F.CJ. 239,
http://www.canlii.org/en/cal/fca/doc/2016/2016fca69/2016fca69.html  (F.C.A.;  2016-03-02)
[reversing128 C.P.R. 168 (F.C.; 2014-11-29)].

Shoolestani v. Ichikawa, 2016 CarswellBC 520, 2016 BCSC 347, [2016] B.C.W.L.D. 2862, 264
A.CW.S. (3d) 81, [2016] B.C.J. 387,
http://www.canlii.org/en/bc/bcsc/doc/2016/2016bcsc347/2016bcsc347.html (B.C. S.C. 2016-
02-11); refusal to grant no fee status to appelant 2016 CarswellBC 3147, 2016 BCCA 452,
[2016] B.C.W.L.D. 7786, 272 A.C.W.S. (3d) 243 (B.C. C.A.; 2016-11-15).

Société québécoise de gestion collective des droits de reproduction (Copibec) v. Université
Laval, 2016 CarswellQue 1651, 2016 QCCS 900, J.E. 2016-545, EYB 2016-262926, [2016] J.Q.
1716, 2016EXP-976, 266 A.C.W.S. (3d) 807,
http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs900/2016qccs900.html (Que. Sup. Ct;
2016-02-26); motion to dismiss the appeal dismissed 2016 CarswellQue 4870, EYB 2016-
266425, 2016 QCCA 955, [2016] J.Q. 6018,
www.canlii.org/fr/qc/qcca/doc/2016/2016qcca955/2016qcca955.html (Que C.A.; 2016-06-06);
revd 2017 QCCA 199 (Que. C.A.; 2017-02-08).

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian
Broadcasting Corporation, 2016 CarswellNat 2574, [2016] C.B.D. 3, http://www.cb-
cda.gc.ca/decisions/2016/DEC-2016-06-27.pdf sub  nomine  Redetermination (2008-
2012); Determination (2012-2017) (Cop. Bd.; 2016-06-27).

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285, [2016] C.B.D.
2, http://www.cb-cda.gc.ca/decisions/2016/DEC-2016-04-21.pdf (Cop. Bd.; 2016-04-21).

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957, [2016] J.Q. 14177, 2016 QCCS
5093, 2016EXP-3731, J.E. 2016-2054, EYB 2016-271811,
http://www.canlii.org/fr/qc/qccs/doc/2016/2016qccs5093/2016qccs5093.html (Que. Sup. Ct;
2016-10-24) [appeal 500-09-026471-169].
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76. Syndicat des chargées et chargés de cours de I'Université du Québec a Montréal et Université

du Québec a Montréal, 2016 CanLll 240,
http://www.canlii.org/fr/qc/qcsat/doc/2016/2016canlii240/2016canlii240.html  (Que. S.A.T.;
2016-01-02).

77.Thoi Bao Inc. v. 1913075 Ontario Limited (Vo Media), 2016 CarswellNat 6614, 2016 FC 1339,
[2016] F.C.J. 1390, http://www.canlii.org/en/ca/fct/doc/2016/2016fc1339/2016fc1339.html
(F.C.; 2016-12-07).

78. Université de Sherbrooke v. Syndicat des professeures et professeurs de I'Université de
Sherbrooke (grief de Baroud), 2016 LNSARTQ 331, 2016 CanLll 85276,
http://www.canlii.org/fr/gc/gcsat/doc/2016/2016canlii85276/2016canlii85276.html (Que. S.A.T.;

2016-09-02).

79. Vancouver Aquarium Marine Science Centre v. Charbonneau, 2016 CarswellBC 924, 2016
BCSC 625, 265 A.CW.S. (3d) 455, [2016] B.C.J. 689,
http://www.canlii.org/en/bc/besc/doc/2016/2016bcsc625/2016bcsc625.html (B.C. S.C.; 2016-
04-04).

80. Voltage Pictures, LLC v. John Doe, 141 C.P.R. (4th) 136, 2016 CarswellNat 3745, 269 A.C.W.S.
(3d) 648, [2016] F.C.J. 901, 2016 FC 881,
http://www.canlii.org/en/calfct/doc/2016/2016fc881/2016fc881.html (F.C., 2016-07-28).

81. Waldman v. Thomson Reuters Canada Limited, 2016 CarswellOnt 6579, 2016 ONSC 2622,
[2016] O.J. 2207, 2016 ONSC 2622, 131 O.R. (3d) 367, 266 A.C.W.S. (3d) 335, 348 O.A.C.
210, http://www.canlii.org/en/on/onscdc/doc/2016/20160nsc2622/2016onsc2622.html  (Ont.
C.A.; 2016-04-28) [reversing 120 C.P.R. (4th) 127 (Ont. Sup. Ct.; 2014-03-04)].

82. What the Folk [Application for the mechanical reproduction and the communication to the public
by telecommunication of a musical work], 2016 CarswellNat 1843, http://www.cb-
cda.gc.ca/unlocatable-introuvables/licences/292-e.pdf (Cop. Bd.; 2016-05-02).

83. Whyte  Potter-Mal v. Topdawg Entertainment Inc., 2016 QCCQ 11725,
http://www.canlii.org/en/qc/qccq/doc/2016/2016qccql1725/2016gccqll725.html (Que. Ct. —
Small Claims; 2016-10-24).

84. Wonderful Citrus LLC v. Sunkist Growers Inc., 2016 CarswellNat 3921, 2016 TMOB 108, [2016]
T.M.O.B. 5108, http://www.canlii.org/en/ca/tmob/doc/2016/2016tmob108/2016tmob108.html
(Opp. Bd.; 2016-07-05).

These 84 cases are divided as follows: Alberta: 3; British Columbia: 5 (including 1 from Small
Claims); Newfoundland-and-Labrador: 1 (including 1 from an administrative board); Nova
Scotia: 1; Ontario: 14 (including 2 from administrative boards); Quebec: 26 (including 11 from
Small Claims and 5 from administrative boards); Federal Courts of Canada: 15; Copyright
Board: 9 (including 5 unlocatable copyright owner); Competition Tribunal: 2; Trade-marks and
Opposition Board: 8.

o Section 2 — Definition of "architectural work" — Playgrounds structures are not
architectural works

Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-
12-14) St-Louis J., at para.

[81] The Court must thus assess if the Performer Structures are buildings or

models of buildings. The term building is not defined in the Act. “It is
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suggested that the meaning of these words should be determined by making
reference to their ordinary grammatical meanings as ascertained from the
usual sources” (Fox on Canadian Law of Copyright and Industrial Designs,
(Toronto, Ontario: Carswell) (loose-leaf updated 2016, release 1) at 10-28).
The Oxford English Dictionary defines the word “building” as “a structure with
a roof and walls, such as a house, school, store, or factory”. The Canadian
Oxford Dictionary, similarly, provides the following definition: “a permanent
fixed structure forming an enclosure and providing protection from the
elements etc. (e.g. an office building, school, house, etc.)".

[82] As previously stated, the Copyright Act defines an “architectural work”
as “any building or structure or any model of a building or structure”. It can
therefore be inferred that a building and a structure are two different subject
matters. Following the ordinary meaning of these words, the Court is satisfied
that the Performer Structures are structures, but that they are not “buildings”.

o Section 2 — Definition of "artistic work" — Squiggly or zebra lines of seismic
reports may qualify as an artistic work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[76] | find the seismic sections, i.e. the squiggly or zebra lines, fit within
the definition of an artistic work, similar to a map, plan or chart, or a
compilation of an artistic work since the product is the result of selection or
arrangement of the data, or sound recordings, from the geology of the
subsurface.

0 Section 2 — Definition of "artistic work" — Squiggly or zebra lines of
seismic reports may qualify as an artistic work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742

(Alta. Q.B.; 2016-04-21) Eidsvik J.
[76] | find the seismic sections, i.e. the squiggly or zebra lines, fit within
the definition of an artistic work, similar to a map, plan or chart, or a
compilation of an artistic work since the product is the result of selection or
arrangement of the data, or sound recordings, from the geology of the
subsurface.

o Section 2 — Definition of "artistic work" — Drawings, maps and charts are artistic
works

Keatley Surveying v Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba J.
[26] Common Issue 1 asks whether copyright under the Copyright
ActlFn 17 Copyright Act, R.S.C., 1985, c. C-42. subsists in the plans
of survey. There is no dispute on this point. The Copyright Act
expressly includes “drawings, maps, charts [and] plans” within the
definition of an “artistic work” that attracts copyright protection.[Fn 18
Copyright Act, s. 2; see also Island View v. Anderson, 2000 BCSC
1121 (CanlLll), at para 16! Teranet agrees that copyright subsists in
the plans of survey.
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[27] The answer to Common Issue 1 is “yes”.

o Section 2 — Definition of "artistic work" — Playgrounds structures are protectable
as artistic works

Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-

12-14) St-Louis J., at para. 55
[55] The defendant conceded, in its closing statement, that copyright subsists
in the design of the Performer Structures, and that Corocord is the owner of
said copyright. The Court is satisfied the evidence establishes as much, that
the Performer Designs and Performer Structures are copyrighted works
owned by Corocord.

) Section 2 — Definition of "Board" — The powers of the Board are limited —
Compliance and enforcement issues are outside the certification powers of the
Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 2 —Definition of "cinematographic work" — A feature length film is a
creative work
Denny v. Debbis, 2016 CarswellBC 1491 (N.C. Prov. Ct. — Small Claims; 2016-05-24) Dyer J.
[104] The subject matter here is really a creative work in which copyright
subsists and is owned by [Defendant] Mr. Dennis [sic] . Copyright issues
aside, a film is not real property but is a form of personal property.

o Section 2 — Definition of "cinematographic work" — photographs are not
cinematographic works

Davydiuk v. Internet Archive Canada and Internet Archive, 2016 CarswellNat 6526 (F.C.; 2016-

11-30) SouthCott J.
[33] Internet Archive also notes that section 5 of the Act provides that, subject
to other requirements of the Act, copyright subsists in Canada in “... every
original literary, dramatic, musical and artistic work...”. The effect of these
statutory provisions is a distinction between a “dramatic work” (which
includes a “cinematographic work”) and an “artistic work” (which includes
“‘photographs”). It is also apparent that the definition of
“cinematographic work” does not easily encompass photographs or

still images.
ROBIC, LLP MONTREAL QUEBEC
LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700
Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2
ROBIC.COM Tel: 514 987-6242 Tel: 418 653-1888

INFO@ROBIC.COM



11

o Section 2 — Definition of "collective society "— A collective society has the
task of managing the copyright for those entrusting it to do so

Société québécoise de gestion collective des droits de reproduction (Copibec v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
[31] A titre de société de gestion selon la définition de l'article 2 et
les paragraphes 13 (4) et (7) de la LDA, elle a pour mission de gérer,
pour les titulaires de droit qu’elle représente, les droits de
reproduction de leurs oceuvres littéraires ou dramatiques
protégées par le droit d’auteur au Canada [Fn27 Par. 22 de la
Requéte.].

[36] En vertu de ces licences que lui accordent les titulaires de droits
d’auteur, Copibec accorde aux utilisateurs des ceuvres littéraires
contenues a son répertoire des sous-licences globales autorisant la
reproduction de ces ceuvres sur support papier ou numérique, selon
des limites établies contractuellement, et prévoyant les sommes
exigibles en contrepartie [Fn34 Par. 29 de la Requéte et exemples de
licences et protocoles de gestion IM-1 a IM-3, IM-6a et 6b, IM-7a et 7b, IM-
8a et 8b, IM-9a et 9b, IM-10a et 10b et IM-11 a IM-13, produits avec
l'autorisation du Tribunal a titre de preuve appropriée.]. Copibec remet la
somme pergue au titulaire des droits sur I'ceuvre, aprés en avoir conservé
14% a titre de rémunération pour ses services [Fn35 Page 35 n.s.].

o Section 2 — Definition of "compilation" — The owner of the copyright in the
compilation is not necessarily the owner of the copyright in the distinct part
constituting this compilation

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop Bd; 2016-02-19), the Board

[146] However, ownership in the compilation is not the relevant criterion in
this matter, since it is not usually the compilation that is being copied.
Generally, when only a single work from a compilation is copied, it is the
owner of copyright in this latter work that must authorize the copying, not the
owner of copyright in the compilation, as no selection or arrangement of the
compilation work will have been reproduced. Unless obtained through
other means, a person who becomes the owner of copyright in a
compilation does not by virtue of being such an owner gain the power
to authorize a component of the compilation to be copied.

o Section 2 — Definition of "compilation® — The collection, arrangement,
distillation and compilation creates the work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[77] Based on the evidence before this Court, the data becomes a
“work” when it is compiled. One ping from a hydrophone would not
suffice; it is the collection, arrangement, distillation and
compilation that creates the work — both at the raw data level and
then at the more refined processed data level (see too Robertson v
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Thompson Corp., 2006 SCC 43 (CanLll) at paras 36 and 37).The more
difficult question is whether these literary or artistic products are
“original”, as defined in CCH, so as to qualify as “works” within the
meaning of the Act.

[78] In my view, based on the evidence presented, both the raw or field
data and the processed data meet the “skill and judgment” test laid out
by the Supreme Court in CCH and should be considered “original”
artistic or literary productions in the scientific domain, therefore
protected “works”.

[79] “Skill” is required to produce seismic field data because its production
requires the “knowledge, developed aptitude and practiced ability” of the
seismic crew. The planning stage involves various decisions, but the true
creative effort occurs as the air guns create the sound that is recorded by the
hydrophones and collected in a certain way to make it usable for the next
stage of processing. The data is created, not merely collected, through
the intervention of human skill.

1 Section 2 — Definition of "compilation” — The collection, arrangement,
distillation and compilation creates the work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
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[77] Based on the evidence before this Court, the data becomes a
“work” when it is compiled. One ping from a hydrophone would not
suffice; it is the collection, arrangement, distillation and
compilation that creates the work — both at the raw data level and
then at the more refined processed data level (see too Robertson v
Thompson Corp., 2006 SCC 43 (CanLll) at paras 36 and 37).The more
difficult question is whether these literary or artistic products are
“original”, as defined in CCH, so as to qualify as “works” within the
meaning of the Act.

[78] In my view, based on the evidence presented, both the raw or field
data and the processed data meet the “skill and judgment” test laid out
by the Supreme Court in CCH and should be considered “original”
artistic or literary productions in the scientific domain, therefore
protected “works”.

[79] “Skill” is required to produce seismic field data because its production
requires the “knowledge, developed aptitude and practiced ability” of the
seismic crew. The planning stage involves various decisions, but the true
creative effort occurs as the air guns create the sound that is recorded by the
hydrophones and collected in a certain way to make it usable for the next
stage of processing. The data is created, not merely collected, through
the intervention of human skill.
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o Section 2 — Definition of "compilation” — The selection or arrangements may
give raise to an original and protected work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[96] The Defendants argue that the seismic data in question are not
an expression of the thoughts or ideas of any person. They submit that
the subsurface of the earth is unknown; therefore, no one can claim to
have drawn an accurate picture of it, based on his or her thoughts or
ideas. Rather, a scientific expedition is undertaken to discover the
relevant facts and to collect the relevant data. They suggest that GSI
is seeking to obtain an exclusive right to information and knowledge
and that copyright does not extend to this type of material.

[97] The Defendants, in my view, are correct in their submission that
copyright extends to the expression of an idea, i.e. the work, not
the idea or facts contained therein. | differ from them in finding that
the seismic data is an expression of GSI's views of what the image of
the subsurface of the surveyed areas represents. The creation is
obtained by a series of sounds emanating from the subsurface that
have been collected, selected and arranged in a very particular fashion
and stored on various media. The facts themselves, the rocks, are still
at the bottom of the sea available for anyone else to survey.

[98] Alternatively, if one says that an individual ping of sound is a “fact” then
these too can be obtained by someone else who wants to go to the same
location and bounce sound waves off the bottom of the sea (although it is
unlikely that the new person would get exactly the same sound for the
reasons discussed above). The tapes of the collections of sounds are no
different from a negative of a photograph or the tape recording of a
symphony. It is the compilation that makes them a protected work. The
Copyright Act does not require a “preconceived” idea to protect its
expression.

o Section 2 — Definition of "compilation" — The arrangement of raw data could
create a literary or artistic compilation

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[115] In conclusion, the raw or field seismic data is an original literary
compilation work and the processed data is both an original literary
compilation work and an artistic compilation work in the scientific
domain. As such, they are protected under s 3 of the Copyright Act. For
the reasons | have outlined, there is no need to resort to or rely on any
presumption of copyright afforded in the Copyright Act.

) Section 2 — Definition of "compilation” — A compilation could be an original work
Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat
15067 (Comp. Trib.; 2016-04-27)
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[724] Under the Copyright Act, the term "every original literary, dramatic,
musical and artistic work"” is defined in section 2 to include
"compilations." A compilation is defined in section 2 to mean "(a) a work
resulting from the selection or arrangement of literary, dramatic, musical or
artistic works or of parts thereof, or (b) a work resulting from the selection or
arrangement of data.”

o Section 2 — Definition of "compilation” — A compilation will be protected if the
selection or arrangement of data is original — The treshold of originality is low but
must exist and be proven

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat

15067 (Comp. Trib.; 2016-04-27)

[732] Copyright applies to a database only if the "selection or
arrangement of data" is original. For awork (including a compilation of
data) to be "original,” it needs to be an intellectual creation (Tele-Direct
ABI at paras 8-18) [Tele-Direct (Publications) Inc v American Business
Information, Inc, [1998] 2 FC 22 (CA]. That is to say, the work must be the
result of an exercise of "skill' and "judgment" (CCH at para 16) [CCH
Canadian Ltd v Law Society of Upper Canada, 2004 SCC 13]. While the
Tribunal acknowledges that the threshold is low, that threshold
nonetheless does exist (CCH at para 16; Tele-Direct ABI at para 28). As
stated by the Commissioner, in compilation situations, drawing a line
between what signifies a minimal degree of skill, judgment and labour and
what indicates an absence of creative element is not an easy task (Edutile
Inc v Automobile Protection Assn, [2004] FC 195, 6 CPR (4th) 211 at para
13). But sufficient evidence must be adduced to convince the Tribunal, on a
balance of probabilities, that such a determination can be made. This is
especially the case here, since TREB [the respondent] does not benefit
from the presumptions found at section 34.1 of the Copyright Act, which
apply only to civil proceedings in which the defendant puts in issue either
the existence of the copyright or the title of the plaintiff to it.

[733] Simply capturing and compiling data supplied by real estate
agents into the MLS Database does not suffice to produce a
copyrighted work. To attract copyright protection, a work must add
some non-trivial intellectual substance to the raw data.

[739] Merely aligning factual data in such a non-original way is not
sufficient to attract copyright protection (Distrimedic Inc v Dispill Inc,
2013 FC 1043 at para 323). Further, where the information is arranged
according to industry standards, the amount of skill, labour and judgment
exercised is minimal and will not meet the originality threshold (Denturist
Group of Ontario v Denturist Assn of Canada, 2014 FC 989 at para 65).
Similarly, when an idea can only be expressed in a limited number of ways,
the expression will not be protected (Red Label Vacations Inc v 411 Travel
Buys Ltd, 2015 FC 18 at para 98).

o Section 2 — Definition of "compilation"— Original compilations attracts copyright

protection
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Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]
[522] La LDA protége aussi les «compilations», soit les ceuvres résultant du
choix ou de l'arrangement de tout ou partie d'une ceuvre littéraire ou de
données [Fn288 Art. 2 LDA (« Définitions »). ].

o Section 2 — Definition of "computer program" — A computer program is a literary
work — The algorithms are considered as ideas and do not attract copyright
protection as such — Source and object codes are protectatble as literary works

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]

[521] Un programme informatique est assimilé a une ceuvre littéraire aux fins
de la LDA.

[523] Lajurisprudence a reconnu que puisque les algorithmes dans un
logiciel sont assimilables & une formule mathématique, en d’autres
mots a une idée, c’est le code source et le code objet, I'expression
littéraire de I'idée, qui peuvent faire I'objet de la protection en vertu de
la LDA [Fn289 Dynabec Ltée c. Société d'informatiqgue RDG Inc., [1985] 6
C.I.P.R. 185, 192;Apple Computer c. Franklin Computer Corp., 714 F. 2d,
1240, 1249, par. [27]].

o Section 2 — Definition of "computer program" — When there is limited ways to
express an idea unduly broad protection should be avoided
Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-
05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]
[524] Toutefois, la jurisprudence et la doctrine soulignent que la ligne de
démarcation entre l'idée et I'expression de cette idée est une question
délicate, particulierement lorsque I'ceuvre concernée est un programme
informatique, par exemple, en l'espéce, entre [lalgorithme et son
implémentation, ou expression, en code source. [...]

[525] En fait, I’écueil a éviter en ces matieres est celui d’accorder dans
certaines circonstances une protection indument large a I’expression
d’'une idée lorsque cette derniére ne peut étre exprimée que d’un
nombre limité de fagcons, au point d’accorder a I'auteur de I'expression
un monopole sur I'idée sous-jacente. [...]

o Section 2 — Definition of "every original literary, dramatic, musical or
artistic work" — The addition of new elements to an existing work will not
necessary create an original work

9292-7151 Quebec inc. v. Couillard, 2016 QCCS 494 (Que. Sup. Ct.; 2016-02-09)

Déziel J.

[11] 9292 vend des animaux en peluche avec un carré de naissance
sur le ventre, sur lequel sont brodés les détails du bébé.]
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[12] Blank déclare avoir inventé apres plus de deux mois de travail, un
"lay out" personnel brodé sur le carré soit[Fn4 Piece P-3.] :
a) le nom du bébé au centre en haut;
b) le poids a la naissance a gauche;
c) la hauteur a la naissance a droite;
d) la date et I'neure de la naissance au bas;
e) avec soit des cceurs, soit des étoiles au centre ou dans les
coOtés;
f) les couleurs de la broderie sont toujours les mémes pour le
nom et la date, la hauteur et les onces de méme que les dessins
dans les coins.

[47] Blank admet gu'elle n'est pas la conceptrice ou la créatrice du
carré de naissance; et elle reconnait qu'il a été fait par Kathy Garrett,
mais ajoute que la disposition et les couleurs sont différentes[Fnll
Piece p-18.] et sont les résultats de sa propre creation.

[72] La Cour d'appel nous enseigne que l'ajout d'éléments a une
ceuvre originale, méme si on les qualifie d'originaux, ne saurait
étre considéré comme une partie importante au sens de la Loi
[Fn16 Jacques Bonnette et Dean & Fils inc. c. Dominion Blueline inc.,
Communication S.R.V.A. International Inc., Marc Stever, Robert
Langlais, Denis Montpetit, Guylaine Dupuis et Martin Lamonthe,
[2005] QCCA 342]

[73] Les dessins (lay out ou designs) de 9292 ne représentent pas une
ceuvre originale au sens de la Loi et de la jurisprudence.

o Section 2 — Definition of "every original literary, dramatic, musical or
artistic work™ — For awork to be original, it must express some talent and
judgment

Bienvenu v Enseignes Leco Itée, 2016 QCCQ 1154 (Que. Ct.; 2016-02-26) Bachand J.
[9] Le Tribunal est d’avis qu’il ne s’agit pas ici d’'un exercice
purement mécanique, mais qu’il y a eu I'expression de talent et
de jugement. Il s’agit donc d’une ceuvre originale [enseignes avec un
panneau numérique] et par conséquent, elle est protégée par la Loi
sur le droit d’auteur.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work" —Only original works are protected — Originality results from the non-
negligible exercise of the talent and judgment of its author

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[20] Par ailleurs, pour bénéficier de la protection prévue a la LDA
une ceuvre doit étre une ceuvre « originale » [Fn 14 CCH c. Barreau
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du Haut-Canada, 2004 CSC 13 (CanLll), [2004] 1 R.C.S. 339, par.
14.]. Dans un litige concernant la reproduction prétendument illicite de
plus d'une ceuvre, ou dune « partie importante » d’'une ceuvre,
I'originalité de chaque ceuvre concernée doit donc étre préalablement
démontrée [Fnl14 Id., par. 26 a 36.]. Le caractere original d’'une
ceuvre nécessite ladémonstration qu’elle résulte de I’exercice du
talent et du jugement de son auteur, lequel exercice ne doit pas
étre négligeable [Fn15 Id., par. 16 et 28].

o Section 2 — Definition of "every original literary, dramatic, musical or

artistic work " — A trade-mark could also be protected as an artistic work

Sadhu Singh Hamdard Trust v. Navsun Holdings Ltd., 2016 CarswellNat 492 (F.C.A.;
2016-03-02) Gleason J. [reversing 128 C.P.R. 168 (F.C.; 2014-11-29)]

[30] However, the evidence before the Federal Court indicated that the

stylized version of the word “Ajit” that appears on the masthead of the

Ajit Daily was developed by an employee of Hamdard Trust and that

the copyright for the Nanak heavy font was acquired only in 1995, two

years after the Ajit Weekly had begun using the Ajit Daily logo in

Canada. These facts support the originality of the stylized Ajit

Daily trade-mark. If the trade-mark were original, its use by the Bains

Defendants is more likely to have been a result of a deliberate attempt

to copy the Ajit Daily trade-mark, which may well have led to confusion.

[..]

o Section 2 —Definition of "every original literary, dramatic, musical or artistic work"
— An improvement is an original work and capable of separate copyright

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]
[33] Moreover, the 2015 CSA Code is an improvement over a previous
work. An improvement is an original work and capable of separate
copyright when the additions and improvements to a previous
work are substantial (DRG Inc v Datafile Ltd, [1988] 2 FC 243
(FCTD); aff'd [1991] FCJ No 144 (FCA), quoting from Fox, The
Canadian Law of Copyright and Industrial Design, (2nd ed 1967), at p.
4). The evidence of Mr. Morton is that thousands of hours went into
the production of the latest edition of the CSA Code. This constitutes
a substantial undertaking of skill and judgment. Given the evidence
that the CSA has obtained the assignments from many, if not all, the
authors who contributed to those improvements, the CSA owns the
copyright in the current 2015 edition to the extent these authors’
additions and improvements are manifest in the 2015 CSA Code.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic work"
— Originality is higher for industrial design protection

AFX Licensing Corp. v. HIC America, Inc., 2016 CarswellNat 1448, [2016] F.C.J. 463, 2016

FC 435, 266 A.C.W.S. (3d) 452 (F.C.; 2016-04-22) Diner J.
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[107] Originality in industrial design is a higher threshold than
originality in copyright: "[i]t seems to involve at least a spark of
inspiration on the part of the designer either in creating an entirely new
design or in hitting upon a new use for an old one" (Bata Industries Ltd
v Warrington Inc, [1985] FCJ No 239, 5 CPR (3rd) 339, at 347
(FCTD)); see also Bodum [Bodum USA Inc. c. Trudeau Corp. (1889)
Inc. (2012), 105 C.P.R. (4th) 88] at para 97).

o Section 2 — Defintion of "every original literary, dramatic, musical or artistic work"
— No copyright in facts

Maltz v. Witterick, 2016 CarswellNat 1498 (F.C.; 2016-05-10) Boswell J.
[29] The Documentary as a whole is undoubtedly protected by copyright.
However, the Applicants must grapple with the overarching principles
noted above as well as the long standing principle that “there can be
no copyright in facts” (see: CCH Canadian Ltd. v Law Society of Upper
Canada, 2002 FCA 187 at para 212, [2002] 4 FC 213; also see: Deeks v
Wells, [1931] 4 DLR 533, 1931 CarswellOnt 247 (CA), per Orde, J.A.).

[31] The Applicants’ arguments based on differences between “small” and
“large” facts, with the former deserving of protection in this case and the latter
not so deserving, are without merit. Copyright law recognizes no such
difference or distinction. Facts are facts; and no one owns copyright in them
no matter what their relative size or significance. Any alleged distinction
between small and large facts is an artificial division, one which obscures
what is protected by the Applicants’ copyright in the Documentary. The
particular means, method, and manner the Applicants used to tell Mrs.
Halamajowa’s story is protected. Their particular phrasing of the words which
tell her story is also protected, such that instances of verbatim copying — i.e.
transcription of the Documentary — may well constitute copyright
infringement.

[32] However, using an actual fact from the Documentary is not
infringement no matter how large or small, significant or insignificant,
such afact may be. There can be no copyright, for example, in the fact that
during the Second World War Mrs. Halamajowa afforded refuge to three
Jewish families and a German soldier, or that there was a massacre at the
brickyard in Sokal during the war. As noted above, there can be no copyright
in facts or ideas, but only in their expression through an exercise of skill and
judgment.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic work"
— Copyright does not protect the ideas but their original expression
Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-
05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]
[508] Comme le rappelait la Cour supréme dans l'arrét Robinson [Cinar
Corporation c. Robinson, [2013] 3 R.C.S. 1168], la protection gu’'accorde
la LDA vise cependant uniquement I’expression d’'une idée, et non

I'idée en soi.
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[509] Pour bénéficier de la protection prévue a la LDA une ceuvre doit
étre une ceuvre « originale » [Fn280 CCH c. Barreau du Haut-Canada,
2004 CSC 13 (CanlLll), [2004] 1 R.C.S. 339, par. 14.]. Le caractere
original d’'une ceuvre nécessite la démonstration qu’elle résulte
de I'exercice du talent et du jugement de son auteur, lequel
exercice ne doit pas étre négligeable [Fn281 Id., par. 16 et 28].

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work"— A work could fall in more than one category and be rendered on
many different supports

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[36] Thus, the question becomes whether GSI's seismic material can be
considered an original production in the literary, scientific or artistic
domain in its various forms of expression, which include tapes, CDs,
computer sticks, seismic sections, and written final reports, and as
such constitute an original literary or artistic work.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work"— Skill and judgment are necessary for a work to be original

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[83] As for the processed data, the processors exercise skill and
judgment in the decisions they make to create a usable product from
the field data. The raw data is not simply pumped into a computer and
a useful product comes out. The evidence is clear that the
processed product can be quite different depending on the skill
of the processor and that exploration companies have their favourite
processors who create the best quality product for their purposes.

[84] The fact that on a gross basis the product may be similar — like in
cases where a geological formation is as big as Everest, to use the
Defendants’ example, does not take away from the fact that to get a
more refined product, (i.e. one that can be relied upon by exploration
companies for their exploration investment), the best image will be
made by the processor with the most skill.

[85] For all of the above reasons, | conclude that the seismic data is
an “original” work.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work" — Human authorship is required for a work to be original
Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.
Q.B.; 2016-04-21) Eidsvik J.
[88] Clearly a human author is required to create an original work
for copyright purposes. The Defendants argue, however, at para
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102 of their brief that “copyright does not subsist in a work which is
created by a computer with little if any human input.” They rely on the
Australian case Telstra Corporation Limited v Phone Directories
Company PTY Ltd, (2010) FCAFC 149.

[89] First, | do not accept that seismic data is created with “little if any
human input”. | reject the suggestion that the data is created by simply
throwing a microphone in the ocean and pushing the “record” button
on a computer. Human input is involved continuously through the
acquisition stage, like creating a sound recording, as eloquently
described by Dr. Wren'’s report.

[90] | agree with the conclusion in Telstra that putting together a
generic telephone book may not require the human skill and judgment
necessary to attract copyright protection if all that is being done is
listing names in alphabetical order. | note that in the Canadian case,
Tele-Direct (Publications) Inc. v American Business Information Inc.
(1998), 1997 CanLll 6378 (FCA), 154 DLR (4™) 328 (FCA), however,
the court found that copyright existed in the yellow pages — copyright
was rejected only for the mundane act of inserting block ads.
Furthermore, Teledirect pre-dates CCH and emphasizes the need for
creativity beyond what our Supreme Court now says is required. | also
note that when more human input is required for the creation of
directories, such as specific groupings of people, like Italians in the
Ital-Press Ltd. v Sicoli (1999), 1999 CanLll 8048 (FC), 170 FTR 66
(FCTD) or oil and gas directories in B&S Publications Inc. v Max-
Contacts Inc. (2001),

[91] Ultimately, however, these are all factual determinations. In
Telstra, the court concluded that the process was mechanical and
involved little human input. Chief Justice Keane said at para 4, “the
compilations were brought into the form in which they were published
primarily by an automated computer process”. And later at para 33, “A
majority of the creation process of the WPD and the YPD was heavily
automated. Human intervention was regulated and controlled...” In that
case, the computers virtually took over all the necessary decisions
involving skill and judgment. That is not the case on the facts before
me. Even though many technical instruments are used in the
production of seismic data, they require human intervention, in
the form of expert scientific skill and judgment to make them
work. The seismic data produced through this exercise of skill
and judgment is “tailored and unique” to the author. In my view,
the human authorship element has been satisfied.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work" —Author does not have to be known for a work to be original
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Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.
Q.B.; 2016-04-21) Eidsvik J.
[92] The Defendants also argue that GSI's claims should fail because
they have not proven the identity of the specific person who created
the seismic data. Such proof is unnecessary given the nature of the
common issues question: “can” copyright exist in the seismic data not
“does” it exist.

[93] | further point out that the law does not appear to require the
identification of a specific author to assert copyright. Indeed, s 6.1
of the Copyright Act contemplates situations in which the author is
unknown (in terms of the length of the term of protection). Further, the
case law references multiple authors as being the “author” when
employees put together a work as a team (see Tremblay v Orio
Canada Inc., 2013 FC 109 (CanLll) at para 34;affd 2013 FCA 225
(CanLll), where the plaintiff through its employees was found to be the
author of the computer program; B&S Publishing at para 1 where the
“help of staff” was credited; and, Ital-Press where multiple authors
worked on the guide).

[94] The evidence here indicates that various employees of GSI (old and
new) lead the seismic data creation process at different times. As noted at
paras 31- 34 in Tremblay, the author is the one who “clothes the work
with form,” or “expresses the idea,” or uses their skill to fix the work in
tangible form. So in this situation, the creator or “human” author of the
field data is likely the head of the seismic crew on the ship (the “party
chief”) and the “human” author of the processed data is the person in
charge of the processing (who, early on, was called “the computer”). It is
he who will sign the seismic section (for instance, Mr Clink signed the seismic
section in evidence in this trial). For ownership purposes, the author will
be GSI, since s 13 of the Copyright Act provides that the employer will
be the owner when an employee is retained to do the work. While this
may be controversial in some situations, it is not an issue here.

o Section 2 — Definition of "every original literary, dramatic, musical or artistic
work" — Copyright protection extends to the expression of the ideas, not
the ideas themselves

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[97] The Defendants, in my view, are correct in their submission that
copyright extends to the expression of an idea, i.e. the work, not the
idea or facts contained therein. | differ from them in finding that the seismic
data is an expression of GSI's views of what the image of the subsurface of
the surveyed areas represents. The creation is obtained by a series of
sounds emanating from the subsurface that have been collected, selected
and arranged in a very particular fashion and stored on various media. The
facts themselves, the rocks, are still at the bottom of the sea available for
anyone else to survey.
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) Section 2 — Definition of "every original literary, dramatic, musical or artistic
work"— A mere change of title of a work is not sufficient originality to attract
copyright protection

Andrews v. McHale, 141 C.P.R. (4'") 451 (F.C.; 2016-06-03) Southcott J.

[46] As such, originality requires a non-trivial exercise of skill and
judgment in producing a work, and a work which is a mere copy of
another will not be considered original unless this requirement is met.
The question is therefore whether the rebranding to CIRYS of the software
formerly known as GTMS and Gemstone Travel Management Systems,
effectively just changing the name of the software or the title of the work,
represents the required exercise of skill and judgment necessary to
make it original.

o Section 2 Definition of "every original literary, dramatic, musical or artistic
work" — No copyright in idea
Kowalyshyn v. Valeant Pharmaceuticals International, Inc., 2016 CarswellOnt 9329
(Ont. Sup. Ct.; 2016-06-10) Perrell J
[145] [...] There is no copyright in an idea, and | am not going to ignore
the reality that the competing Class Counsel applied lessons learned
from their rival’s criticisms and bettered their own proposal for carriage
during the carriage contest.

) Section 2 — Definition of "every original literary, dramatic, musical or artistic work"
— Processed raw data meeting the Canadian standard of skill and judgment is an
original work

Geophysical Service Incorporated v. 612469 Alberta Limited (CalWest Printing &

Reproductions), 2016 CarswellAlta 1220 (Alta. Q.B.; 2016-06-28) Eidsvik J.

[18] The 1982 Data consists only of the original processed data
created in Calgary from the raw data collected in the Gulf and Sable
Island areas (not the logs, raw data, or re-processed data). For the
reasons | discuss in my common issues decision, the creation of the
1982 Data meets the Canadian skill and judgment test laid out by
the Supreme Court of Canada in CCH Canadian Ltd. v Law Society of
Upper Canada, 2004 SCC 13 (CanLlIl) and should be considered
original artistic or literary compilation productions in the
scientific domain, and therefore copyright works. The “human
author” of this data was Mr. George Lau and his team. The owner of
the 1982 Data was GSI Delaware, the employer of Mr. Lau and his
team.

o Section 2 — Definition of "infringing" — Cut and paste is infringing
9210-6194 Queébec inc. v. Cirrus Automation inc., 2016 CarswellQue 179 (Que. Sup.
Ct.; 2016-01-19) Bureau J.
[55] Alain Cyr et sa nouvelle entreprise ont présenté, dans un délai
trés court, un document directement concurrentiel a ceux transmis par
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la demanderesse a Norampac en utilisant non seulement ses
connaissances personnelles ainsi que, des outils de conception ou de
travail gu’il connaissait déja, mais de facon plus spécifique en se
servant de documentations, de calculs, de plans congus par la
demanderesse sous sa supervision. Une grande partie de son
travail semble n’avoir été qu’'une opération de « copier-coller ».

[56] Accepter qu’Alain Cyr et sa nouvelle entreprise puissent ainsi
bénéficier, en raison des principes fondamentaux de liberté de travail,
du droit de faire une telle concurrence ne peut étre envisageé par le
Tribunal.

[57] Les obligations générales de loyauté, malgré I'absence d'une
clause de non-concurrence et de non-sollicitation, ne permettent pas
a un employé, particulierement du niveau de celui d’Alain Cyr, d'agir
comme il I'a fait. Celui-ci n’a pas seulement utilisé ses contacts, ses
connaissances générales ou des outils communs pour faire une
concurrence directe a la demanderesse auprés de Norampac dans le
projet Asitrade. Il a carrément copié, sans droit, des informations
auxquelles il ne pouvait prétendre a aucun droit de propriéte,
droit d’auteur ou droit d’utilisation.

o Section 2 — Definition of "infringing"” — To touch up or paraphrase of an
original text is plagiarism — Modifiying an original text does not convey a
permission to attribute it as his own

Jouanneau v. Benhabi, Docket D2015-05-128, http://conseildepresse.qc.ca/decisions/d2015-

05-128/ (Que. C.P.Q.; 2016-01-22)

ROBIC, LLP

[8] Dans tous les articles analysés, le Conseil a constaté, a divers
degrés, du plagiat sous la forme de passages reproduits mot a mot ou
reformulés a partir de diverses sources, soit des quotidiens en ligne,
des auteurs littéraires ou des chercheurs et intellectuels : 1) « Face
aux naufragés de la Méditerranée, que faire? » (sources : Le Monde;
Le Courrier international; Bessi, Sophie 2013); 2) « Vers une hausse
de la rémunération des députés? » (source : Journal de Montréal); 3)
« SVP! Mettons de c6té la partisanerie dans le débat sur la laicité »
(sources : Haenni, Patrick, 2003; Le Point); 4) « Fondation Louis
Vuitton, quelle prouesse! » (sources : articles du journal Le Figaro); 5)
« Algérie : une fatwa contre un écrivain » (sources : von Goethe,
Johann Wolfgan, 1861; Adler, Laure, 2005; Jaures, Jean, 1931;
Sartre, Jean-Paul, 1948).

[9] Dans tous les cas, les passages n'étaient pas entre guillemets, les
sources n’étaient pas identifiées, et aucun lien ne menait a ces sources.

[10] Le Conseil juge que le repiquage et les reformulations constatées
sont bel et bien du plagiat. Cela est sans équivoque pour les passages
empruntés mot a mot. Quant aux passages paraphraseés, ils constituent
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également du plagiat, puisque le fait de modifier un texte original ne
permet pas de se l'attribuer, comme cela est clairement indiqué dans le
guide de déontologie du Conseil.

[11] Contrairement & ce qu’affirme la mise en cause, le Conseil estime
gu’il est tout a fait possible de s’inspirer des « mots et des idées
pertinentes a I'actualité » sans pour autant s’approprier indidment ces
mots et ces idées. Citer ses sources est une des responsabilités
cardinales des journalistes et repiquer ou reformuler des passages
d’un texte sans le faire constitue incontestablement du plagiat.

o Section 2 — Definition of "infringing" — When works are similar, proof of
independant creation will rebut the presumption of copying

Bienvenu .v Enseignes Leco Itée, 2016 QCCQ 1154 (Que. Ct. — Small Claims; 2016-02-26)

Bachand J.
[13] En l'occurrence, compte tenu de I'analyse faite par le Tribunal et qu'il y
a des centaines d’enseignes semblables, mais que celles en cause sont a
maints égards différentes, le Tribunal est d’avis que la défenderesse a
repoussé la présomption de contrefacon résultant de la similitude des
ceuvres. Le Tribunal a mentionné plus haut les nombreuses différences entre
les annonces mais aussi le fait qu’on a utilisé des matériaux standards que
tous ceux qui font des annonces de ce type utilisent. La défenderesse a
proposé sa propre ceuvre qui ne doit rien a la copie et qui démontre
['utilisation des regles de I'art. 1l n'y a donc pas eu de violation.

o Section 2 — Defintion of "infringing"” — No infringement of unprotected part of a
work
Maltz v. Witterick, 2016 CarswellNat 1498 (F.C.; 2016-05-10) Boswell J.
[33] The central question to be addressed is whether the originality of the
Documentary, such as its structure, tone, theme, atmosphere and dialogue,
has been improperly copied by the Respondents and amounts to a
substantial taking from the Documentary.

[36] Since facts are not protected by copyright, they are not part of a
work’s originality. Consequently, any facts copied or taken by Ms.
Witterick and used in her Book should not form part of the assessment
as to whether a substantial part of the Documentary was taken by her
(see: Effie Film). Making this assessment requires a holistic approach, one
which looks to the cumulative effect of any copied features.

[44] As noted, the material that is properly the subject of the Applicants’
copyright is their expression of Mrs. Halamajowa'’s story, not the story itself.

o Section 2 — Defintion of "infringing" — No infringement if original creation

Maltz v. Witterick, 2016 CarswellNat 1498 (F.C.; 2016-05-10) Boswell J.
[46] Considering the significant differences in expression, content, form, feel,
and experience from the Documentary, it is apparent, on a qualitative and
holistic view, that the Book is not a mere imitation of or substantial
taking from the Documentary. On the contrary, the Book in its own right
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constitutes a new and original work of fiction emanating from historical
facts; as a whole, it does not infringe the Applicants’ copyright.

o Section 2 — Definition of "infringing" — Once access and similarities are proven, it
is up to the defendant to prove the independent creation of the alleged infringing
work

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419, 2016 QCCS 6555

(Que. Sup. Ct.; 2016-05-27) Beaupreé J. [leave to appeal granted (200-07-009319-168 and

200-07-009303-162)]

[520] Enfin, la jurisprudence et la doctrine ont confirmé que lorsqu’un
demandeur en contrefagon démontre que le défendeur avait acces a
I'ceuvre en litige et qu’il existe des similitudes entre celle-ci et I'ceuvre
prétendument contrefaite il en découle une présomption de
contrefagon. Si le demandeur réussit & administrer une telle preuve, le
défendeur doit par prépondérance de preuve établir qu’'il n'a pas
contrefait I'ceuvre protégée [Fn287 Robinson c. Films Cinar inc., 2009
QCCS 3193 (CanLll), par. [6] et [7], confirmé sur ce point par 2011 QCCA
1361 (CanLll), par. [14], [15], [103] — [105], [112] et [113], confirmé sur la
guestion de la contrefacon par 2013 CSC 73 (CanLll); John S. MCKEOWN,
Fox on Canadian Law of Copyright and Industrial designs, (4° Edition),
Carswell, édition a feuilles mobiles, par. 21 : 2 (f) et 24 :11 (c).]. La question
de savoir si un défendeur a eu ou non acces a l'ceuvre en litige est
évidemment une question de fait.

o Section 2 — Definition of "infringing" — Evidence of infringement could be direct or
by presumption

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]
[580] La jurisprudence en matiére de droit d’auteur a depuis longtemps
remarqué que la preuve de contrefagcon peut étre faite a I'aide d'une
preuve directe ou d'une preuve indirecte, c’est-a-dire par présomptions
[Fn311 Cadieux c. Beauchemin, (1900), 10 B.R. 255, p. 271 (confirmé par
(1901), 31 R.C.S. 370); cité dans 840182 Ontario inc. c. Dion, [1993] R.J.Q.
2132, 2140-2141 (C.S.].

o Section 2 — Definition of "infringing "— Sharing characteristics is not
enough to a valid claim for copyright infringement

Boaden Catering Ltd. v. Real Food for Real Kids Inc., 2016 CarswellOnt 10560 (Ont.

Sup. Ct.; 2016-06-30) Sproat J.

[On motion for summary judgment dismissing plaintiff's claims.]
[48] | have also reviewed the sample menu that Boaden put forward in
support of its claim of copyright infringement. First, all menus share
certain characteristics in that they list what items are offered on
what day and at what time. The Boaden and RFRK menus otherwise
have quite different and distinct layouts. Boaden lists on the side what
it says "yes" and "no" to in terms of food quality. RFRK lists the "real
food promise" and that it avoids artificial additives and GMOs. | do not
see any basis for the allegation of copyright infringement.
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o Section 2 — Definition of "infringing "— Similarities may result of the style
imposed

MacNutt v. Acadia University, 141 C.P.R. (4") 451 (N.S. S.C.; 2016-06-21) Chipman J. [leave

to appeal granted MacNutt v Acadia University, 2016 NSCA 76 (N.S. C.A.; 2016-10-17)]
[55] In the result, | accept Christopher Young’s expert opinion that the
MacNutt/Pierl01 concept plans are distinctly different from the
Scott/TAS design. To the extent there are any similarities, they are
as a consequence of the mimic architecture required by Acadia
and the Town of Wolfville. In this regard, the original Alumni Hall was
clearly of the Georgian style and this is picked up in both the concept
drawings and the ultimate TAS design and drawings referable to the Wu
Welcome Centre.

o Section 2 — Definition of "infringing "— For infringement to be found, some
taking from the original is to be evidenced

MacNutt v. Acadia University, 141 C.P.R. (4") 451 (N.S. S.C;. 2016-06-21) Chipman

J. [leave to appeal granted MacNutt v Acadia University, 2016 NSCA 76 (N.S. C.A;;

2016-10-17)]
[56] Turning to the Supreme Court of Canada authority, even if | were to find
the concept drawings to be “original” within the meaning of copyright law, it
is apparent there has not been an infringement (i.e., the unauthorized taking
of that originality) by these Respondents. That is to say, when | weigh the
evidence, it is clear to me that on a balance of probabilities, the
Applicant has not established that any of the Respondents were
involved in the unauthorized taking of her original plans.

o Section 2 — Definition of "infringing" — A combination of substantial similarities
and access to the copyright work may lead to the inference of infringement
Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-

12-14) St-Louis J.
[56] Copyright will be infringed where there is reproduction of “the work or
any substantial part thereof” (Copyright Act, ss 3(1) and 27; Cinar
Corporation v Robinson, 2013 SCC 73 at para 25). Copying can also be
inferred by a combination of substantial similarity and a proof of access
to the protected work (Atomic Energy of Canada Ltd v Areva NP Canada
Ltd, 2009 FC 980 at para 35).

o Section 2 — Definition of "literary work™ — Raw seismic field data and written
reports are a literary work

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.
[75] In my view, the raw seismic field data and written reports are a
literary work or a compilation of a literary work. Like in Apple Computer
Inc. v Mackintosh Computers Ltd., (1987), 1990 CanLll 119 (SCC), 28 DLR
(4") 178 (FCTD) at para 40, [1990] 2 SCR 209, the collected field data is a
compilation of binary numbers that constitute a literary work. | rely in
particular on the Apple trial decision, in which Justice Reed discusses the
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fact that writings in the form of alphanumeric code (i.e. in electrical impulses)
have been included within the definition of compilation of a literary work. Or,
as described by Justice Cory in the Apple Supreme Court decision at para
15, “programs in assembly language... are protected by copyright under s. 3
(1) of the Copyright Act.

o Section 2 — Definition of "literary work" — A template agreement is devoid of

originality

P0O-3620; Lambton College of Applied Arts and Technology(Re), [2016] O.I.P.C. 115 (Ont.
I.P.C.; 2016-06-16) Ryu, Adjudicator

[62] | am also not persuaded that any copyright interest, if it exists, in a
standard form agreement means the agreement in Record 1 "belongs to"
the college so that the law would recognize a substantial interest in
protecting the agreement's structure from misappropriation by another
party. | find it reasonable to expect that many agreements entered into
between the college and third parties, and between government institutions
and third parties in general, are modelled on template agreements or use
standard terms subject to modification. | would particularly expect that
agreements made between public institutions and private provider affiliates
in the international education field would cover some of the same topics and
contain similar general terms, modified to reflect the bargain struck between
the parties to a particular negotiation. | reject the college's argument that the
template agreement on which a final agreement is based is itself protected
by section 18(1)(a) [A head may refuse to disclose a record that contains, (a)
trade secrets or financial, commercial, scientific or technical information that
belongs to the Government of Ontario or an institution and has monetary
value or potential monetary value].

o Section 2 — Definition of "literary work" — A poem is a literary work and is distinct
from its performance

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]

[37] Il est admis que le poéme et la prestation vocale de Stoyanova [the
plaintiff] constituent une ceuvre protégée par la Loi sur le droit d’auteur [Fn31
Art. 13 et 15 de la Loi sur le droit d’auteur, L.R.C. (1985), ch. C-42 (L.d.a.).
Remarque : L’article 2 L.d.a. présente une définition distincte d’'une
ceuvre» et de sa «prestation», toutes deux objets de droit d’auteur et de
protection en vertu de la loi. Toutefois, dans le but de simplifier la lecture
du présent jugement, le Tribunal les définit conjointement comme étant
I'«CEuvre»] (L.d.a.), mixée sur la musique du groupe Monitor dans la
Chanson.

[178] DECLARE que le poéme intitulé «Bonboni» créé par la demanderesse
Rossita Stoyanova et sa prestation vocale afférente constituent une oeuvre
protégée («CEuvre»), que la demanderesse Rossita Stoyanova est la seule
titulaire des droits d’auteur relatif & cette CEuvre, lesquels ont été violés par
la défenderesse Les Disques Mile-End inc

o Section 2 — Definition of " literary work” — A poem is a literary work and not a
musical work, even when sung
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Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
[42] En I'espéce, la Chanson et I'CEuvre sont deux ceuvres distinctes. La
premiere est une «oeuvre musicale» au sens de la L.d.a[Fn37 Art. 2 L.d.a.].,
tandis que I'OEuvre, un poéme en bulgare interprété par Stoyanova, ne
constitue pas a lui seul une ceuvre musicale, mais bien une ceuvre littéraire
et sa prestation [Fn38 ATV Music Publishing of Canada Ltd. v. Rogers Radio
Broadcasting Ltd. et al., 1982 CanLll 2106 (ON SC); Ludlow c. Canint (1967),
35 Fox Pat. C. 114, 131-132 (C. de I'E.); Normand TAMARO, Loi sur le droit
d’auteur - Texte annoté, 10¢ Ed., Scarborough, Carswell, 2000 [sic], p. 153.].

o Section 2 — Definition of "performer’s performance" — Reading or singing a poem
gives rise to a distinct copyright in this performance

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
[37] Il est admis que le poéme et la prestation vocale de Stoyanova [the
plaintiff] constituent une ceuvre protégée par la Loi sur le droit d’auteur [Fn31
Art. 13 et 15 de la Loi sur le droit d'auteur, L.R.C. (1985), ch. C-42 (L.d.a.).
Remarque : L’article 2 L.d.a. présente une définition distincte d'une
ceuvre» et de sa «prestation», toutes deux objets de droit d’auteur et de
protection en vertu de la loi. Toutefois, dans le but de simplifier la lecture
du présent jugement, le Tribunal les définit conjointement comme étant
I'«CEuvre»] (L.d.a.), mixée sur la musique du groupe Monitor dans la
Chanson.

[178] DECLARE que le poéme intitulé «Bonboni» créé par la demanderesse
Rossita Stoyanova et sa prestation vocale afférente constituent une oeuvre
protégée («CEuvre»), que la demanderesse Rossita Stoyanova est la seule
titulaire des droits d’auteur relatif a cette CEuvre, lesquels ont été violés par
la défenderesse Les Disques Mile-End inc

o Section 2 — Definition of “photograph” — An original photograph deserves
copyright protection

Brosseau v. Baron, Lafreniere inc., 2016 QCCQ 3348 (Que. Ct — Small Claims; 2016-01-25)

Chalifour J.
[22] La photographie de M. Brosseau est le résultat de ses efforts, de
son talent et de I'exercice de son jugement. Son originalité, au sens de
la Loi sur le droit d’auteur (ci-apres : LDA) [Fn10 Voir CCH Canadienne Ltée
c. Barreau du Haut-Canada, 2004 CSC 13 (CanLll) et Art.5 (1), L.R.C.
(1985), ch. C-42], lui permet de profiter de la protection offerte par cette
loi.

° Section 2 — Definition of "photograph"— A commercial pamphlet is not a
photograph

6548890 Canada inc. v. Flansberry, 2016 CarswellQue 3880 (Que. C.A.; 2016-05-03)

[confirming sub nomine Flansberry (Kapture Design) v. 6548890 Canada in.c (Turbo

Marketing), 2014 CarswellQue 11833 (Que. Ct.; 2014-06-01)]
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[3] Le juge arejeté cette prétention et considéré que les dépliants créés
par I'intimé ne pouvaient étre assimilés a des photographies au sens
des art. 2 et 13, paragr. (2), L.d.a. (et, comprend-on, pas davantage a des
gravures ou des portraits au sens de cette derniére disposition). La Cour
ne saurait infirmer ce constat, les dépliants en cause n'ayant en effet rien
des ceuvres qu'énumere le paragr. 13(2) L.d.a.

o Section 2 — Definition of "work of joint authorship"— The contribution should be to
a protectable aspect of the work

Andrews v. McHale, 141 C.P.R. (4'") 4512451 (F.C.; 2016-06-03) Southcott J.
[88] Returning to the evidence contained in paragraph 12 of Mr. Andrews’
March 27, 2015 email, describing his contribution to the Software, | cannot
conclude that those contributions represent an exercise of skill and judgment
of the type of necessary to make Mr. Andrews an author. Mr. Andrews has
provided the Court with little detail surrounding these contributions, and no
evidence as to the linkage between them and their possible expression in the
Software. They appear to fall into the category of ideas, methods,
procedures, algorithms or other categories of contributions which,
while perhaps valuable, fall outside the type of intellectual effort
protected by copyright law and in many respects are similar to
contributions found in Fylde [Fylde Microsystems Ltd v Key Radio Systems
Ltd, [1998] FSR 449 (UK ChD)] and Cyprotex [Cyprotex Discovery Limited v
the University of Sheffield [2003] EWHC 760 (TCC), aff'd [2004] EWCA Civ
380] to be outside the kind of skill and judgment necessary to constitute
authorship. In the absence of any more detailed evidence, and taking into
account that Mr. Andrews bears the burden of establishing his claim to
authorship, my conclusion is that he has not discharged that burden.

o Section 2.2 — Definition of “publication” —The mere availability of a work in an
archival fonds does not correspond to making a work available to the public
Martin-Hubbard, [Application for the reproduction of excerpts of correspondence], 2016

CarswellNat 789pdf (Cop. Bd.; 2016-06-05).
[3] En I'espéce, la Commission a déterminé qu'il n'y a pas de preuve que les
lettres que vous avez l'intention de reproduire ont été publiées.

[4] L'article 2.2 de la Loi définit la publication d'une oeuvre comme étant « la
mise a la disposition du public d'exemplaires de l'oeuvre (...) ». Leur seule
disponibilité dans un fonds d'archives ne correspond pas a cette
définition.

o Section 2.4 — Communication to the public by telecommunication — The copyright
owner has the exclusive rights to communicate their programs to the public by
telecommunication via television broadcast and the right to authorize such act

Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 CarswellNat 4944 (F.C.; 2016-06-01)

Tremblay-Lamer J.

[21] Sections 2.4, 3 and 21 of the Copyright Act give the Plaintiffs the
exclusive rights to communicate their programs to the public by
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telecommunication via television broadcast, including the right to
make these programs available in a way that allows a member of the
public to access them at a time and place chosen by him or her, the
right to reproduce the programs or any substantial of the programs,
and the right to authorize such acts. The Plaintiffs also have the sole right
to fix their communication sighals and to reproduce any fixation thereof.

[22] The devices marketed, sold and programmed by the Defendants enable
consumers to obtain unauthorized access to content for which the Plaintiffs
own the copyright. This is not a case where the Defendants merely serve as
the conduit, as was argued by Mr. Wesley. Rather, they deliberately
encourage consumers and potential clients to circumvent authorized
ways of accessing content — say, by a cable subscription or by streaming
content from the Plaintiffs’ websites — both in the manner in which they
promote their business, and by offering tutorials in how to add and use
applications which rely on illegally obtained content. The statutory defence
provided in paragraph 2.4(1)(b) of the Copyright Act does not apply to
the Defendants who go above and beyond selling a simple “means of
telecommunication”. They also engage in acts related to the content of
the infringed communications (Society of Composers, Authors and Music
Publishers of Canada v Canadian Assn of Internet Providers, 2004 SCC 45
(CanLll) at para 92). Consumers can consequently stream or download
the Plaintiffs’ programs and store them on their device without
authorization from the Plaintiffs. This constitutes prima facie copyright
infringement pursuant to section 27 of the Copyright Act.

o Section 3 — Copyright in works — Reproduction and publication are acts
reserved to the copyright owner

AB+ Publications inc. v. Sze, 2016 QCCQ 1497 (Que. Ct. — Small Claims; 2016-03-

16) Tremblay J
[11] AB+ est titulaire d'un droit d’'usage exclusif sur le livre « CGA =
Competency » qu’elle a réalisé [Fnl Loi sur les droits d’auteur (ci-apres citée
LDA), LRC 1985, c. C-42, art. 3]. Ce droit exclusif permet entre autres de
le reproduire et de le publier.

o Section 3 — Infringement generally — The unauthorized reproduction of a
photograph constitues copyright infringement

Gauthier v. Babin, 2016 QCCQ 157 (Que. Ct. — Small Claims; 2016-01-05) Sirois J.
[4] Quant aux autres inconvénients, frais administratifs et droits d’auteur
réclamés, la preuve révele que le défendeur est courtier et qu'il a
sciemment utilisé les photographies prises par le demandeur aux fins
de revente d’'un appartement en copropriété. Dans les faits, 'appartement
a été vendu et le défendeur a percu une rétribution a la suite de cette vente.
Il n'la néanmoins pas acquitté les honoraires du demandeur et est méme
disparu, de sorte que le demandeur a d( entreprendre des recherches pour
le localiser et intenter la présente demande.
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o Section 3 — Copyright in works — To communicate the work to the public by
telecommunication is one of the exclusive rights vested in the copyright owner
Brosseau v. Baron, Lafreniére inc., 2016 QCCQ 3348 (Que. Ct — Small Claims; 2016-01-25)

Chalifour J.

[25] Il est établi que la transmission d’'une ceuvre par Internet est un
acte de communication au public par télécommunication [Fn 11 oir
Association canadienne des fournisseurs Internet et als. c. Société
canadienne des auteurs, compositeurs et éditeurs de musique et als., 2004
CSC 45 (CanLlID)].

o Section 3 — Copyright in works — To post awork on the Internet does not imply the
abandonment of copyright
Brosseau v. Baron, Lafreniére inc., 2016 QCCQ 3348 (Que. Ct — Small Claims; 2016-01-25)

Chalifour J.

[26] Il est aussi reconnu que le fait de rendre une ceuvre disponible sur
Internet ne dépouille pas le titulaire de droits d’auteur de ses droits.

[27] L'auteur Sébastien Pigeon écrit a ce sujet:
« Le fonctionnement méme de I'Internet, I'échange constant de
fichiers numériques, revient a faciliter la copie et contribue
probablement a banaliser celle-ci. Il n’en demeure pas moins que les
régles du droit d'auteur sont applicables dans I'environnement
numérigue, la Loi enchassant méme ce principe de neutralité
technologique. Ainsi, un auteur ne perd pas ses droits du seul fait
gu'une ceuvre est dématérialisée et utilisée ou distribuée sans
support physigue. » [Fn12 Droit d’auteur et droit des technologies,
Barreau du Québec-Service de la formation continue, Montréal,
2008]

(le Tribunal souligne)

[28] En rendant sa photographie disponible sur son blogue, M. Brosseau n’'a
pas perdu son droit exclusif de la communiquer au public, de méme que tous
les autres droits exclusifs prévus a la LDA.

o Section 3 — Copyright in works — The important part of a work does not always
equate to a substantial part of the work
Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board

ROBIC, LLP

[216] While Access argues for a de minimis approach for the assessment of
what constitutes substantial copying, the Board is guided by the principles
established by the Supreme Court in Robinson [Robinson v Films Cinar inc.,
2013 SCC 73]. We do not conclude that what represents a substantial portion
of the author's skill and judgment is the equivalent to "any portion" or "some
portion" of a work — the amount copied must be substantial. While it can be
argued that the term "insubstantial” is the opposite of the term "substantial,"
the term "insubstantial,” in our opinion, has a different connotation than the
term "not substantial," which more closely mirrors the language in section 3
of the Act. Therefore, a finding of "insubstantiality” is not necessary to
determine that a copy does not represent a substantial portion of the
author's skill and judgment.
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[217] Furthermore, whether teachers value the ability to copy from a work, or
whether those portions that are copied are useful to meet educational needs
is not a suitable proxy for substantiality in this matter. Such an approach
would mistake utility to the end-user for originality of the author, and
risk reinforcing the now-discarded maxim that "what is worth copying
is prima facie worth protecting."[Fn136 University of London Press v.
University Tutorial Press Ltd., [1916] 2 Ch. 601 (Eng. Ch. Div.), Peterson
N.J.]

o Section 3 — Copyrights in works — Section 3 is the corner stone of the
Copyright Act
Société québécoise de gestion collective des droits de reproduction (Copibec) v.
Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.
[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
[16] Au Canada, le droit d’'un auteur a la paternité, a I'intégrité et a la
reproduction de son ceuvre, ou d’'une « partie importante » de son
ceuvre, est protégé par la LDA.

[17] L’article 3 de la LDA, particulierement son premier alinéa,
constitue la pierre d’angle du droit d’auteur au Canada :

o Section 3 — Copyright in works — The copyright owner can assign his
copyright or grant interest therein

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
[18] L’auteur d’'une ceuvre peut céder son droit d’auteur ou
concéder un intérét quelconque dans ce droit par voie de licence
[Fn 11 Art. 13 (4) et (7) de la LDA.] par exemple a des éditeurs ou a
des sociétés de gestion comme Copibec [Fn12 Voir la définition de
« société de gestion » a l'article 2 de la LDA.], notamment le droit
d’accorder a des tiers des sous-licences de reproduction de son
ceuvre par photocopie ou sur support numérique, et de fixer et
percevoir la contrepartie exigible.

o Section 3 — Copyright in works — There is no infringement of a work if the
reproduction is not of a substantial part of that work — What constitutes the
substantial part of a wiork is a matter of fact and degree

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[21] De plus, la question de savoir ce qu’est une « partie importante »
d’'une ceuvre au sens de l'article 3 de la LDA, donc dont la reproduction
doit en principe étre autorisée par le titulaire ou concessionnaire de
droits, est une question de fait propre a chaque cas [Fn16 Distrimedic
Inc. c. Dispill Inc., 2013 CF 1043 (CanLll), par. [361]. Aucune norme
objective n’existe pour faire cette analyse. L’exercice s’effectue
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in concreto; c’est « une question de fait et de degré » [Fnl7
Productions Avanti Ciné-Vidéo inc. c. Favreau, 1999 CanLIll 13258
(QC CA), p. 8].

[22] La reproduction sans autorisation d’une partie qui n’est pas
au moins une « partie importante » de I'ceuvre ne constitue pas
une contravention alaloi.

[24] La lecture conjuguée de l'article 3 précité et du paragraphe 27(1)
de la LDA permet de conclure que la reproduction d’'une ceuvre
compléte, ou d'une « partie importante » de cette ceuvre, sans
l'autorisation du titulaire des droits d’auteur constitue en principe une
contravention a la Loi.

o Section 3 — Copyright in works — Publication must be proved
Miguna v. Walmart Canada Corp., 2016 CarswellOnt 2888 (Ont C.A.; 2016-03-01)
[confirming 2015 CarswellOnt 14328 (Ont. Sup. Ct; 2015-09-18)]

[8] The motion judge concluded that there was no evidence that either of
the respondents had published the work, which is a prerequisite for
proving primary infringement.

) Section 3 — Copyright on works — To review and correct a text does not imply to

rewrite it

Mathieu v. Fils-Aimé, 2016 QCCQ 2691 (Que. Ct. — Small Claims; 2016-04-12) Hamel J.

ROBIC, LLP

[59] Dans ces circonstances, il appartenait a Fils-Aimé, avant de modifier les
termes et conditions du Contrat service [Fn69 Piéce P-2! écrit intervenu entre
les parties, s'il en est, de fournir & Mathieu, aux termes de I'article 2102 du
C.c.Q., toute information utile et relative a la nature de la tache qu'il désire
effectuée, c’est-a-dire réécrire la Biographie [Fn70 Piece P-4] de Mathieu
plutdt que de relire et corrigée [sic] celle-ci, ce que la preuve n’a pas révélé
en l'instance.

[65] De plus, force est de conclure de la preuve que Fils-Aimé n’a
pas établi, selon le critere de la prépondérance de la preuve, la
modification de I’entente intervenue entre les parties, et ce, bien
gue dans les faits, il a décidé, de facon unilatérale, sans le
consentement de Mathieu, de réécrire la Biographie [Fn78 Piece
P-4] de cette derniére a partir de ses différentes rencontres avec
celle-ci ainsi gu’avec l'aide de la Biographie [Fn79 Piéce P-4] de
cette derniere, le cas échéant.

[66] Toutefois, tel n’était pas l'entente intervenue entre les
parties. Fils-Aimé devait, aux termes de l'entente, faire la
relecture de la Biographie [Fn80 Piéce P-4] et corriger celle-ci, ce
gue la preuve n’a pas révélé en I'instance.
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[67] Dans ce contexte, le Tribunal fera également droit, en partie, a la
demande de remboursement de Mathieu pour les montants versés a
Fils-Aimé pour la réécriture de la Biographie [Fn81 Piéce P-4].

o Section 3 — Copyright in works — Exclusive rights involved in radio
broadcasting

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[1] The act of broadcasting music over the air requires the reproduction
and the communication to the public of musical works, performers'
performances, and sound recordings. A total of six rights or sets of
rights, represented by several collectives as defined and
identified herein, are involved in the activity of radio
broadcasting.[Fn1 For a detailed explanation of the rights, see
Commercial Radio Tariff (SOCAN: 2008-2010; Re:Sound: 2008-2011;
CSI: 2008-2012; AVLA/SOPROQ: 2008-2011; Artistl: 2009-2011) (9
July 2010) Copyright Board decision, at paras 9-13. [Commercial
Radio (2010)]]. They are all addressed in these proceedings.

o Section 3 — Copyright in works — Copyright is a bundle of rights

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat 1506

(Comp. Trib.; 2016-04-27), the Tribunal
[722] [...] "Copyright" refers to the bundle of rights conferred by the
Copyright Act on the author of a work and owner of the copyright in the work.
It provides protection for literary, artistic, dramatic or musical works and other
subject-matter including performer's performances, sound recordings and
communication signals. [...]

) Section 3 — Copyright in works — Copyright is the right to reproduce or authorize
the reproduction

Maltz v. Witterick, 2016 CarswellNat 1498 (F.C.; 2016-05-10) Boswell J.
[25] By virtue of subsection 3(1) of the Act, the Applicants have the sole
right to produce or reproduce the Documentary or any substantial part
thereof in any material form whatever, and to authorise use of the
Documentary in the manner and ways contemplated by such
subsection.

o Section 3 — Copyright in works — Absent agreement to the contrary, the copyright
owner has full liberty to authorise or not the use of his work
Denny v. Debbis, 2016 CarswellBC 1491 (N.C. Prov. Ct. — Small Claims; 2016-05-24) Dyer J.
[108] Mr. Denny [Plaintiff] seeks an order that he is entitled to use "the
footage" for a show reel. | decline to make such an order. This right was
discussed by him and Ms. Dennis[Defendant] but for some unexplained
reason, never was set out in the October 26, 2009 contract. Ms. Dennis was
very clear in her evidence at trial that she did not want her film
disseminated in bits and pieces. As the sole owner of the copyright she
is entitled to take this position. Itis her work. | cannot conclude there was
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a binding oral or proper written contract on point regardless of the discussion
on point in their various emails.

[110] In order to create and use film footage in FMF in a show reel, Mr. Denny
would in my view require a limited written license or assignment of Ms.
Dennis' copyright which she has not properly been prepared to give him.

o Section 3 — Copyright in works — Section 3 is the cornerstone of the Copyright Act
Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-
05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]

[507] L'article 3 de la LDA, particulierement son premier alinéa,
constitue la pierre d’angle du droit d’auteur:

o Section 3 — Copyright in works — What constitutes an important part of awork is a
matter of fact and degree — Only the reproduction of an important part of a work
would constitute infringement

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419, (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]

[510] Quant a la question de savoir ce qu’est une « partie importante » d’'une
ceuvre au sens de l'article 3 de la LDA, c’est une question de fait propre a
chaque cas [Fn282 Distrimedic Inc. c. Dispill Inc., 2013 CF 1043 (CanLll),
par. [361]. Aucune norme objective n’existe pour trancher cette
guestion. L’exercice s’effectue in concreto; c’est « une question de fait
et de degré » [Fn283 Productions Avanti Ciné-Vidéo inc. c. Favreau, 1999
CanLll 13258 (QC CA), p. 8.].

[518] La lecture conjuguée de larticle 3 précité de la LDA et de ces
dispositions permet de conclure que la reproduction d’'une ceuvre, ou
d'une « partie importante » de cette oceuvre, sans l'autorisation du
titulaire des droits d’auteur, constitue une contrefacgon.

o Section 3 — Copyright in works — The copyright owner has the exclusive rights to
communicate their programs to the public by telecommunication via television
broadcast and the right to authorize such act

Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 CarswellNat 4944 (F.C.; 2016-06-
01) Tremblay-Lamer J.

ROBIC, LLP

[21] Sections 2.4, 3 and 21 of the Copyright Act give the Plaintiffs the
exclusive rights to communicate their programs to the public by
telecommunication via television broadcast, including the right to
make these programs available in a way that allows a member of the
public to access them at a time and place chosen by him or her, the
right to reproduce the programs or any substantial of the programs,
and the right to authorize such acts. The Plaintiffs also have the sole right
to fix their communication signhals and to reproduce any fixation thereof.

[22] The devices marketed, sold and programmed by the Defendants enable
consumers to obtain unauthorized access to content for which the Plaintiffs
own the copyright. This is not a case where the Defendants merely serve as
the conduit, as was argued by Mr. Wesley. Rather, they deliberately
encourage consumers and potential clients to circumvent authorized
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ways of accessing content — say, by a cable subscription or by streaming
content from the Plaintiffs’ websites — both in the manner in which they
promote their business, and by offering tutorials in how to add and use
applications which rely on illegally obtained content. The statutory defence
provided in paragraph 2.4(1)(b) of the Copyright Act does not apply to
the Defendants who go above and beyond selling a simple “means of
telecommunication”. They also engage in acts related to the content of
the infringed communications (Society of Composers, Authors and Music
Publishers of Canada v Canadian Assn of Internet Providers, 2004 SCC 45
(CanLll) at para 92). Consumers can consequently stream or download
the Plaintiffs’ programs and store them on their device without
authorization from the Plaintiffs. This constitutes prima facie copyright
infringement pursuant to section 27 of the Copyright Act.

[26] Similarly, with regard to the issue of authorization, many consumers may
not realize that the content they are accessing infringes copyright law. The
Plaintiffs make a strong prima facie case that the Defendants, through their
products and advertising, sanction and encourage accessing copyrighted
content through streaming sites or private IPTV services.

o Section 3 — Copyright in works — Supplying equipment that could be used to
infringe copyright is not an infringement of copyright by itself

Microsoft Corporation v. Liu, 140 C.P.R. (4th) 327 (F.C.; 2016-08-19) Boswell J.
[14] Although Mr. Liu was present on February 3, 2015 and handed Henry
an external hard drive from which the unauthorized programs were copied
onto the Lenovo computer, the evidence shows that: Mr. Liu was not
otherwise personally involved in copying the Applicant’s programs; he did not
make the sale to Mr. McCullough on February 3, 2015; he did not install the
programs onto the Lenovo computer; he did not expressly direct or authorize
Henry to copy the Applicant's programs; and there is no evidence
whatsoever that Mr. Liu either owned the external hard drive or loaded it with
unlicensed copies of the Applicant’s programs. Even though Mr. Liu may
have provided Henry with the external hard drive from which the programs
were copied onto the computer, he, unlike his co-worker, did not actually
engage in any infringing actions on February 3, 2015. In my view, someone
who merely provides the equipment that could be used to infringe
copyright is not liable or responsible for any subsequent violation of
copyright that might occur when that equipment is used by someone
elseto infringe a copyrighted work. Indeed, the external hard drive Mr. Liu
handed to his co-worker on February 3, 2015, which in turn was utilized to
infringe the Applicant’s copyright, is akin to the self-service photocopiers
made available to patrons of the library in CCH (see paras 42 to 46) [CCH
Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1 SCR
339 [CCH]].

) Section 3 — Copyright in works — Knowledge is not a requirement for a finding of
primary infringement — Each of the rights provided by section 3 are distinct and
their infringement give rise to a distinct liability

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
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[69] A la lumiére des articles 3 et 27(1) L.d.a. et de I'enseignement de
la Cour supréme dans Compo Co. c. Blue Crest Music Inc [Fn62
Compo Co. c. Blue Crest Music Inc., [1980] 1 R.C.S. 357.], et de l'arrét
Ash et al. v. Hutchinson & Co. (Publishers), Ltd., et al [Fn63 Ash et al.
v. Hutchinson & Co. (Publishers), Ltd., et al., [1936] 2 All E.R. 1496.],
le Tribunal rappelle que le seul fait de poser un acte réservé
exclusivement au titulaire des droits d’auteur suffit pour qu’il y
ait contrefacon, et ce, indépendamment de la connaissance que
le producteur peut avoir de la portée de son acte [Fn64 A contrario,
aux termes du par. 27(2) L.d.a., «lorsque la contrefacon consiste en
«la vente, la distribution, I'importation ou I'exposition en public d’'une
CEuvre», il faut prouver que le présumé contrefacteur sait que I'CEuvre
viole un droit d’auteur.»; Compo Co. c. Blue Crest Music Inc., [1980] 1
R.C.S. 357, p. 375.].

[70] Par analogie, les arréts précités rappellent «que I'imprimeur, méme s'il
n'avait pas lintention de contrefaire une oeuvre et s'il ignorait les
conséquences de l'impression des documents fournis par I'éditeur, avait
violé les droits de I'auteur de I'oeuvre, dont il ignorait méme I'existence [FN65
Compo Co. c. Blue Crest Music Inc., [1980] 1 R.C.S. 357, 376]».

[71] Ainsi, toujours selon l'enseignement de la Cour supréme, la
contrefacon consécutive a l'autorisation est attribuable au groupe
Monitor, et la contrefagon relative a la production des albums est
attribuable a Mile-End. Il s’agit de violations distinctes, et partant, de
contrefacons séparées rendant chaque délinquant responsable envers
le titulaire du droit d’auteur [Fn66 Compo Co. c. Blue Crest Music Inc.,
[1980] 1 R.C.S. 357, 376]. Le Tribunal constate que Stoyanova choisit de ne
poursuivre que le producteur, et que Mile-End s’est abstenu d’appeler le
groupe Monitor en garantie.

) Section 3 — Copyright in works — Adaptation of a work is sometimes required to

fullfil the agreement between the parties.

Fotohy v. Fardhesari, 2016 QCCQ 12427 (Que. Ct. — Small Claims; 2016-11-07) Chalifour J.
[53] Besides, the layout of the final work inevitably had to be adapted to take
into account the new contents and no reproach can be retained against Ms.
Fotohy on this matter.

[54] The demand for violation of copyright of Ms. Fardhesari is thus
wrongfully based.

o Section 3 — Copyright in works — A finding of infringement is not done trough a
quantitative but a qualitative and contextual assessement

Davydiuk v. Internet Archive Canada and Internet Archive, 2016 CarswellNat 6526 (F.C.; 2016-

11-30) SouthCott J.
[73] Internet Archive acknowledges that the analysis is not a purely
mathematical exercise, and | accept that the authorities support the
proposition that a qualitative assessment must form part of the
analysis comparing the copyrighted work with the allegedly infringing
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work. Moreover, this analysis is necessarily a contextual exercise, highly
dependent upon the facts of each individual case, which | consider to
preclude a finding as a matter of law in this summary judgment motion that
photographs and still images are incapable of infringing the copyright in a
cinematographic work. The requirement for such an analysis also precludes
a finding that there is no genuine issue for trial based on the quantitative
comparison of the amount of material represented by the photographs and
images to the length of the videos. | find that the question whether the
photographs and images hosted.

o Section 5 —Conditions for subsistence of copyright — Copyright protection is not
dependant of any formalities — Copyright exists by the mere creation of an original
work

Brosseau v. Baron, Lafreniére inc., 2016 QCCQ (Que. Ct — Small Claims; 2016-01-25)

Chalifour J.

[29] BL reproche a M. Brosseau de n’avoir pris aucune mesure pour
empécher le téléchargement et la reproduction de la photographie et de ne
pas avoir apposé une mention de droits d’auteur directement sur la
photographie.

[30] Or, le droit d’auteur nait dés la création d’'une ceuvre originale au
sens de la LDA. Il n’est pas conditionnel a I'inscription d’'une mention
sur I'eeuvre ou a la mise en place d’'une mesure de protection.

o Section 5 — Conditions for subsistence of copyright —To be protected a work must
be original and be created by a person to which the Act extends

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat 1506

(Comp. Trib.; 2016-04-27)
[723] Copyright subsists in all original literary, dramatic, musical and artistic
works, including paintings, drawings, maps, photographs, designs, musical
compositions, sculptures and plans, provided the conditions set out in the
Copyright Act have been met, namely: 1) the work must be original, in that
it involves some intellectual effort or skill; and 2) the author was at the
date of the making of the work a citizen of, or a person ordinarily
resident in, Canada or some other countries to which rights under the
Copyright Act extends.

o Section 5 — Conditions for subsistence of copyright — A foreign author can protect
its rights abroad and rely on the applicable copyright law of the country in which
copyright enforcement is sought — Protection rights in Canada are “independent”
of the existence of protection in the country of origin.

Geophysical Service Incorporated v 612469 Alberta Limited (CalWest Printing &

Reproductions), 2016 CarswellAlta 1220 (Alta. Q.B.; 2016-06-28) Eidsvik J.

[20] CalWest submitted that article 5 allows a foreign author to
protect its rights abroad and rely on the applicable copyright law
of the country in which he or she wishes to act to enforce
copyright (which is Canada). Article 5(2) makes it clear that the
protection rights are “independent” of the existence of protection
in the country of origin.
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[21] CalWest also argues that GSI failed to plead foreign law. If foreign
law is not plead or proven, then the court must apply the law of the
forum, Canadian law here. It relies on Phillips v Avena 2006 ABCA 19
(CanLll), leave to appeal refused, [2006] SCCA No. 95

[22] | prefer CalWest's argument about the applicability of the Berne
Convention and what law applies. As stated at page 30-10 of
McKeown, John S., Fox Canadian Law of Copyright and Industrial
Designs, 4" Ed:
Protection in the country of origin is governed by domestic law.
However, when the author is not a national of the country of
origin of the work for which he or she is protected under the
Convention they shall enjoy in that country the same rights as
national authors. (Article 5 (3))

[23] | also accept that Article 5(4) is not a choice of law rule and has no
bearing on this Action: Fox at 30:5, see also Wing v VanVelthuitzen (2000)
2000 CanLlIl 16609 (FC), 9 CPR (4'") 449 where the subsistence of copyright
in a book written by an American in the US was determined using Canadian
copyright law.

o Section 5 — Conditions of subsistence of copyright — The production of the original
work is not a prerequisite to show subsistence of copyright

Davydiuk v. nternet Archive Canada and Internet Archive, 2016 CarswellNat 6526 (F.C.; 2016-

11-30) SouthCott J.
[66] [...] | see no basis either in law or logic to conclude that production
of a copy of the original work is an absolute prerequisite to success in
establishing either subsistence of copyright in the work or that a
reproduction of the work represents a sufficiently substantial
reproduction to constitute infringement.

) Section 12 —-Where copyright belongs to Her Majesty — Incorporating a work in
legislation does not mean that this work was authored under the direction or
control of Her Majesty

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]

[39] Copyright is a creature of statute, and the rights and remedies provided

in the Copyright Act are exhaustive (CCH) [CCH Canadian Ltd v Law Society
of Upper Canada, 2004 SCC 13]. Copyright in the CSA Code therefore
only belongs to the Crown if the requirements set out in section 12 of
the Copyright Act are met; namely, the Code must have been “prepared
or published by or under the direction or control of Her Majesty or any
government department”, which is simply not the case. Reference to
the CSA Code in legislation does not constitute preparation or
publishing by the government or under their direction.
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o Section 12 —Where copyright belongs to Her Majesty — Preparation involves some
degree of control of the Crown
Keatley Surveying v Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba J.

[32] First, “prepared”. In my view, plans of survey are not prepared
“under the direction or control” of the province. Plans of survey are
generally prepared at the request of private clients who have an
interest in the land under survey and who contract directly with the
surveyor. It is true that the preparation of a plan of survey must
conform to certain statutorily prescribed guidelines [Fn 21 See, for
example, ss. 8-18 of O. Reg. 216/10, enacted under the Surveyors
Act, R.S.0. 1990, c. S.30] but these are guidelines about the form,
not the content of the survey. | am unable to conclude that the
plans of survey presented for registration or deposit at the land
registry office were prepared “under the direction or control” of
the province.

[33] | also agree with the plaintiff that Teranet's submission about
“preparation” fails for two other reasons: first, it would mean that
copyright in all plans of survey, even those that are never registered
or deposited, would automatically belong to the Crown upon creation
given that their preparation was informed by the same provincial
statutes and regulations; and secondly, if Teranet is correct, it would
also mean that lawyers who file pleadings or facta at court registries
would lose the copyright in their work simply because they complied
with the statutory filing requirements about form or content.

o Section 12 — Where copyright belongs to Her Majesty — Publication means
more than making available to the public — Transfer of copyright ownership
to the Crown (whether provincial or federal) may result from the operation
of a statute

Keatley Surveying v Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba J.

ROBIC, LLP

[34] Next, “published.” Teranet relies primarily on this second prong.

[35] Section 12 [of the Copyright Act] has not been the subject of
definitive judicial interpretation. Some legal commentators believe that
this provision refers only to copyright in materials produced by the
government and simply preserves the pre-statutory Crown prerogative
to publish “such government materials as judicial decisions and
legislative enactments.” [Fn 22 Judge, "Crown Copyright and
Copyright Reform in Canada”, in Geist (ed.), In The Public Interest:
The Future of Canadian Copyright Law (2005), at 550-594.] In his text
on copyright law, Professor Vaver says that s. 12 provides for the term
of copyright in works that are prepared or published by the federal or
provincial government “and that are first owned by it".[Fn 23 Vaver,
Copyright Law (2000), at 107]
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[36] Teranet, however, argues that s. 12 should be read literally. After
the plans of survey are registered or deposited at the land registry
office, they are digitized and then published (that is, made available to
the public [Fn 24 Massie & Renwick, Limited v. Underwriters' Survey
Bureau Ltd. et al., 1940 CanLll 1 (SCC), [1940] S.C.R 218 at 220 and
227; Infabrics Ltd. v. Jaytex Ltd., [1982] A.C. 1 (H.L.) at 16. Section
2.2(1) of the Copyright Act also provides: “For the purposes of this Act,
“publication” means (a) in relation to works, (i) making copies of a work
available to the public.”]) on-line. And because all of this is done “by or
under the direction or control” of the province, it follows says Teranet,
that the copyright belongs to the province. The province in turn has
duly licensed Teranet to make and sell the copies. There is thus no
infringement.

[37] | am not persuaded by this submission. In my view, if the statutory
provisions in the Registry Act and the Land Titles Act (as already
discussed) did not exist and all one had was s. 12 of the Copyright Act,
this provision by itself would not be enough to acquire copyright. Just
because the federal or provincial government publishes or directs the
publication of someone else’s work (as opposed to governmental
material) cannot mean that the government automatically gets the
copyright in that work under s. 12 of the Copyright Act.

[38] Fortunately, | do not have to decide this point. Here, as | have
already noted, provincial property statutes make clear that the
property in the plans of survey, including the copyright, is
transferred to the province when the plans of survey are
registered or deposited at the land registry office.

[39] Recall that Common Issue 2 asks whether the copyright in the
plans of survey belongs to the province pursuant to section 12 of the
Copyright Act as a result of the registration or deposit of those plans
of survey in the land registry office.

[40] The answer has to be “yes.” As a result of the registration or
deposit of the plans of survey in the land registry office, the
ownership of the property in this material, including the
copyright, is transferred to the province. At that point, the province
has “control” of the plans of survey. The plans of survey are then
published “by or under the direction or control of Her Majesty.” When
this happens, according to s. 12 of the Copyright Act, the copyright in
these works belongs to the province for the term of years that is
prescribed.
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o Section 12 — Where copyright belongs to Her Majesty — Transfer by

operation

of a prvincial statute or by way of the privileges set forth in

Section 12 are not incompatible
Keatley Surveying v Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba J.

. Section 13
owner

[41] In my view, s. 12 of the Copyright Act, primarily a “term of
copyright” provision, clarifies Crown copyright but does so
“without prejudice to any rights or privileges of the [provincial]
Crown.” Thus, the provincial “property of the Crown” provisions
already discussed, and s. 12 of the federal Copyright Act, can live
together and operate concurrently.

[42] In any event, the answer to Common Issue 2 is “yes.”

— Copyright ownership — Authorization is to be given by the copyright

AB+ Publications inc. v. Sze, 2016 QCCQ 1497 (Que. Ct. — Small Claims; 2016-03-

16) Tremblay J.

[11] AB+ est titulaire d’'un droit d'usage exclusif sur le livre « CGA =
Competency » qu’elle a réalisé [Fnl Loi sur les droits d’auteur (ci-apres citée
LDA), LRC 1985, c. C-42, art. 3]. Ce droit exclusif permet entre autres de
le reproduire et de le publier.

[12] Le titulaire du droit d'auteur doit, en général, donner son
consentement a toute personne voulant reproduire ou publier I'ceuvre
dans son intégralité ou en partie [Fn2 Id., art. 13]

o Section 13 — Ownwership of copyright — Supplying a video for which the right to
use the music was not cleared is a breach of contract

Hamelin v. Cirbin
01-13) Shamie J.

ROBIC, LLP

inc. (Campagna Motors), 2016 QCCQ 696, (Que. Ct. — Small Claims; 2016-

[35] Selon le ttmoignage de Mme Lafrance, M. Hamelin n’a pas fait la
recherche musicale comme il s’est engagé a la faire et la musique
inadéquate mise sur la version du 7 février 2014 n’est pas celle qu’elle
a choisie et de surcroit n’est pas libre de droit.

[36] M. Hamelin admet avoir utilisé un modéle d’essai et qu’il n’a
pas payé les droits d’auteur pour que cette musique puisse étre
utilisée.

[37] Le Tribunal conclut que cette vidéo qui n’a pas été livrée dans
le délai requis n’a aucune valeur pour Campagha Motors
puisqu’elle ne peut servir a l'usage auquel on la destine.

[38] En somme, Campagna Motors a recu une partie du travail que M.
Hamelin s’est engagé a faire puisqu’elle a obtenu et utilisé une des deux
vidéos.
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o Section 13 — Ownership of copyright — To be valid an assignment must be in
writing and exeucted by the owner

Bienvenu v. Enseignes Leco Itée, 2016 QCCQ 1154 (Que. Ct. — Small Claims; 2016-02-26)

Bachand J.
[12] Malgré que les droits ne soient pas parfaitement clairs sur ce point, le
Tribunal estime devoir appliquer ici l'article 13 (4) de la Loi sur le droit
d’auteur précité, qui prévoit que la cession du droit d’auteur doit étre
rédigée par écrit et signée par le titulaire du droit. Comme il n’y a aucune
preuve d'une telle cession et qu'au contraire le demandeur et son témoin
affirment qu'’il n’y a pas eu de telle cession, le Tribunal doit conclure que les
demandeurs sont toujours titulaires du droit d’auteur.

o Section 13 — Ownership of copyright — An assignee cannot claim for damages that
occured prior to the assignement

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]
[60] The CSA is only entitled to damages from the date following the
date of the written assignments from the authors of the 2015 CSA Code
(Denturist Group of Ontario v Denturist Association of Canada, 2014 FC 989
(CanLll) at para 68).

o Section 13 — Copyright ownership — When a license is to be interpreted it must be
in away that is commercially reasonable

Actuate Canada Corporation v. Symcor Services Inc., 2016 CarswellOnt 4105 [Ont.

C.A.; 2016-03-18) [varying 2015 ONSC 689 (Ont. Sup. Ct; 2015-01-30 and 2015

ONSC 1667 (Ont. Sup. Ct. — Costs; 2015-03-13) van Rensburg J.
[59] Third, 1 would reject the appellants’ argument that the motion
judge adopted an interpretation of the parties’ agreement that is
commercially unreasonable. As Goudge J.A. noted in Kentucky Fried
Chicken Canada v. Scott’'s Food Services Inc. (1998), 41 B.L.R. (2d)
42, 1998 CanLll 4427 (Ont. C.A.), at para. 27, in construing a
contract a court should avoid an interpretation that would result
in acommercial absurdity. He cautioned, however, that care must
be taken to construe the document objectively, and not from the
perspective of one contracting party or the other.

[60] There is nothing commercially unreasonable in finding that the
licences granted under the LSSA were, as specified by the LSSA, for
use on an “enterprise wide basis”. The argument that anything other
than a per server licence would be commercially unreasonable invites
the court to draw speculative conclusions in the absence of evidence
about the function of servers and how the software would be deployed.

o Section 13 — Copyright ownership — Use of copyrighted material under the scope
of alicense constitutes copyright infringement
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Actuate Canada Corporation v. Symcor Services Inc., 2016 CarswellOnt 4105 (Ont.
C.A.; 2016-03-18) [varying 2015 ONSC 689 (Ont. Sup. Ct; 2015-01-30 and 2015
ONSC 1667 (Ont. Sup. Ct. — Costs; 2015-03-13) van Rensburg J
[70] The motion judge accepted that Symcor’s licence to use the d2e
Software was restricted to use on the AIX operating system. As such,
its use on other operating systems in a production environment was in
breach of contract and constituted copyright infringement within the
meaning of the Copyright Act.

o Section 13 — Copyright ownership — A licence must be clear as to its scope
Actuate Canada Corporation v. Symcor Services Inc., 2016 CarswellOnt 4105 (Ont.
C.A.; 2016-03-18) [varied 2015 ONSC 689 (Ont. Sup. Ct; 2015-01-30 and 2015 ONSC
1667 (Ont. Sup. Ct. — Costs; 2015-03-13) van Rensburg J
[81] | disagree. The fact that Symcor is required to pay for
technical support required as a result of the software’s
unintended use does not mean that Xenos granted a licence for
such use. [...]

o Section 13 — Ownership of copyright — Copyright can be assigned or licensed

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat 1506

(Comp. Trib.; 2016-04-27), the Tribunal
[722] [...] The owner of copyright has the sole right to produce or reproduce
a work (or a substantial part of it) in any form, and has the sole right to exhibit
the work in public (section 3). Furthermore, pursuant to subsection 13(4) of
the Copyright Act, the owner of copyright has the right to assign or licence
the copyrighted work. However, such assignment must be in writing to
be valid. If a work is unpublished, copyright includes the right to
publish the work or any substantial part of it.

o Section 13 — Copyright ownership — A license is not a property right

Waldman v. Thomson Reuters Canada Limited, 2016 CarswellOnt 6579 (Ont. C.A.; 2016-04-

28) the Court [reversing 120 C.P.R. (4th) 127 (Ont. Sup. Ct.; 2014-03-04)]
[17] The motion judge described the settlement as an expropriation of class
members’ property rights. This characterization of the License as a
property right was an error of law. According to the Supreme Court of
Canada in Robertson v. Thomson Corp., 2006 SCC 43 (CanLlIl), [2006] 2
S.C.R. 363, a non-exclusive license (such as the License in this case) is not
a property right. Rather, a non-exclusive license simply provides a “defence
to claims of infringement” (para. 56). Accordingly, there was no “expropriation
of a property right” in the Settlement Agreement.

[18] By mischaracterizing the License in this way, the motion judge failed to
appreciate the significance of the License in the context of this settlement.
The License, as a defence to a copyright infringement claim, was a critical
term of the settlement. If class members provided a release without granting
the License, Thomson Reuters could be exposed to future infringement
claims by class members in respect of its continued use of the Works in
Litigator. In order to achieve finality through the settlement, Thomson
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Reuters required the License to protect against such future infringement
claims.

o Section 13 — Ownership of copyright — Assignement of copyright must be clear
Keatley Surveying v. Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba
J.
[48] The signed declaration of compliance says nothing about
copyright or an assignment of rights. It merely states that a plan of
survey is correct and in accordance with statutory requirements.

o Section 13 — Ownership of copyright — Only the owner of the copyright in works
(as opposed to assignors) can authorize the reproduction or distribution of those
works

Keatley Surveying v. Teranet, 2016 CarswellOnt 7233 (Ont. Sup. Ct.; 2016-05-06) Belobaba

J.

[51] As already discussed, upon deposit or registration of the plans of survey
at the land registry office, the applicable provincial legislation makes clear
that the copyright in this material belongs to the province. There is therefore
no need to inquire into the consent or deemed consent of the
surveyors. The province, as the owner of the copyright, can make and
distribute copies whether in person or on-line.

o Section 13 — Ownership of copyright — The employer is the first owner of the
copyright in a work done by its employee — If there is a special arrangement
between the employer and the employee, it should be evidenced

Andrews v. McHale, 141 C.P.R. (4'") 451 (F.C.; 2016-06-03) Southcott J.

[91] However, | don't consider it to be material whether his employment
relationship, in the context of the General Manager position, is with Logistics
or GTMSI. Regardless, the effect of section 13(3) is that he would not be
the copyright owner and would therefore have no basis to assert a
claim for copyright infringement.

[96] | do not find a basis to accept Mr. Andrews’ argument that he was acting
outside of the course of his employment when he made contributions to the
Software. Accordingly, even if | had found that his contributions were such
as could be characterized as authorship, section 13(3) of the Act would
operate to confer the ownership in the copyright upon his employer, one of
the Gemstone Companies.

o Section 13 — Ownership of copyright — Transfer of ownership of copyright is not
subject to a particular wording

Geophysical Service Incorporated v 612469 Alberta Limited (CalWest Printing &

Reproductions), 2016 CarswellAlta 1220 (Alta. Q.B.; 2016-06-28) Eidsvik J.
[32] | reviewed the material entered, mainly in Exhibit 1 which included many
of the sale documents between companies and the helpful, lengthy chart
prepared by GSlI's counsel, along with the testimony of Mr. Davey Einarsson
who was involved in the transfers, and | am satisfied that the chain of title to
the 1982 Data was properly transferred to GSI, along with its copyright rights
in the 1982 Data. It is interesting to note that the word “copyright” is not used
in the documents that were entered in evidence, however, the fees from
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licencing were transferred and the licences themselves, which of course
refers to the copyright in the seismic data: see for example the sale
agreement at tab 60 of Exhibit 1, para 1.1 (c). This is sufficient in my view to
satisfy the requirements of s 13(4) of the Copyright Act.

) Section 13 — Onership fo copyright — The assignee of a partial copyright can
exercise his rights with said copyright as the assignor would

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4'") 253

(F.C.; 2016-08-12) Diner J.

[56] | also disagree with the Respondents about this procedural
objection. The language of each of the agreements for those five
pieces states that “[b]y this letter you grant and assign to us exclusively
the right to publish (i.e. print, publish and sell) the Work throughout the
world”. While this language is different from the language in the
agreements for the other 16 works (see Schedule B), the agreements
at issue nonetheless convey the necessary interest to bring this
application: subsection 13(7) of the Act makes it clear that “a grant
of an exclusive licence in a copyright constitutes the grant of an
interest in the copyright by licence”.

[57] Furthermore, per subsection 13(5) of the Act, “[w]here, under any partial
assignment of copyright, the assignee becomes entitled to any right
comprised in copyright, the assignee, with respect to the rights so assigned,
and the assignor, with respect to the rights not assigned, shall be treated for
the purposes of this Act as the owner of the copyright, and this Act has effect
accordingly”.

o Section 13 — Ownership of copyright — An assignment or a grant of interesst must
be in writing — Only the copyright owner can provide a valid consent

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]

ROBIC, LLP

[56] L’arrét Robertson c. Thomson Corp. de la Cour supréme est venu
confirmer l'interprétation que I'on doit donner a cette disposition :
«Selon les par. 13(4) et (7) L.d.a., seule la concession d’une licence
exclusive doit étre rédigée par écrit [Fn51 Robertson c. Thomson
Corp., [2006] 2 R.C.S. 363, 2006 CSC 43, par. 55 a 58.]». «Un écrit
n’est pas requis quant I'auteur ne transporte pas d’'intérét dans le droit
d’auteur. C’est le cas quand l'auteur concede uniquement une licence
non exclusive [FN52 Normand TAMARO, Loi sur le droit
d’auteur - Texte annoté, 10¢ Ed., Scarborough, Carswell, 2000 [sic], p.
478].».

[57] La teneur et portée d’une licence implicite présumée demeure une
guestion qui doit étre tranchée par le Tribunal [FN53 Robertson, préc.,
note 51, par. 57.].

[58] Premiérement, en l'espéce, il existe une entente signée par [the
defendant] Mile-End et le groupe Monitor [a third party], aux termes de
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laquelle ce dernier céde «the exclusive right to manufacture, distribute, sell
Reproductions from the Recordings (...)[Fn54 icense Agreement, 15
septembre 2015, piéce D-7]». Fort de cette licence exclusive, Mile-End
produit 'alboum Monitor et des versions remixées de I'CEuvre et en confie
I'exploitation numérique mondiale & INgrooves, en lui concédant par écrit
«the exclusive electronic, digital and mobile rights in the Content (...) [FN55
Digital Distribution Agreement, 13 mai 2010, piéce P-58]».[Nos soulignés.]

[59] Or, comme les deux licences précitées sont octroyées a titre
exclusif, il fallait nécessairement que Mile-End et Monitor détiennent
les droits exclusifs de I'auteure. Pour obtenir les droits exclusifs de
Stoyanova, la L.d.a. et la jurisprudence afférente exigent un écrit. Or,
en I'absence d’écrit, il y a lieu de conclure que I'autorisation implicite
présumée de Stoyanova est insuffisante. Ainsi, les deux licences
exclusives ont été signées sans un consentement valable de I'auteure,
et donc, en violation des droits de Stoyanova.

o Section 13 — Ownership of copyright — A free licence could be revoked at will
Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)
Lucas, J. [appeal 500-09-026471-169]

[65] Enfin, il est admis que les modalités de cette exploitation mondiale
n'auraient jamais été discutées et convenues [Fn58 Interrogatoire au
préalable de Nicolas Maranda, 13 décembre 2012, p. 60 notamment]. Ainsi,
'absence de toute discussion ou entente a cet égard limite grandement la
portée que les défendeurs désirent donner a la «tolérance» de la
demanderesse. lls ne peuvent imposer a Stoyanova des conditions de
licence ou de cession dont elle n’ajamais eu connaissance, auxquelles
elle n’a jamais consenti.

[66] A la lumiére de I'ensemble de la preuve et des circonstances, le Tribunal
conclut que la production des albums et la commercialisation mondiale
autorisée par Mile-End ne faisaient pas partie des formes d'utilisation
envisagées [Fn59 Normand TAMARO, Loi sur le droit d'auteur Texte annoté,
10¢ Ed., Scarborough, Carswell, 2000 [sic],; voir Nicholas c. Environmental
Systems (International) Limited, 2010 CF 741 ] et autorisées par la
demanderesse.

[67] Troisiemement, et en tout état de cause, [plaintifff Stoyanova était en
droit de révoquer en tout temps I’éventuel consentement donné a titre
gratuit [Fn60 Seggis c. Roofdog Games Inc., 2015 QCCS 6462, par. 82;
Katz v. Cytrynbaum, 1983 CanLlIl 557 (BC CA); par. 19 a 21][. Dés le mois
de juin 2012, elle confirme clairement qu’elle ne donne pas son accord a
I'utilisation de son CEuvre, ce qui constitue, a tout le moins, une révocation
de tout ce qui aurait pu étre compris ou interprété autrement auparavant
[Fn61 Courriels, en liasse, piéce D-5 ]

o Section 13 — Ownership of copyright — An assignment shall be in writing — An
assignment shall be clear
Fotohy v. Fardhesari, 2016 QCCQ 12427 (Que. Ct. — Small Claims; 2016-11-07) Chalifour J.

ROBIC, LLP

MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700
Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2
Tel: 514 987-6242 Tel: 418 653-1888

ROBIC.COM
INFO@ROBIC.COM



48

[35] By signing the document, which was presented to her on August 24th,
2014, Ms. Fardhesari did not assign her copyright in the illustrations,
but rather confirmed Ms. Fotohy’s exclusive right as editor of the
textbook. [Exhibit P-1] « By signing this letter you are confirming that per our
earlier discussion, you attest and sign that the page layouts with the writing
and pictures of the book named Khaneye Batchecha (further to be called the
work) belong to Nasrin’s Educational Services. With this you cannot share
the work through any media digital, print or other or use any of the work in
any future project” .

[36] The CA [Copyright Act], which vocation is to protect authors,
requires, under article 13(4), the formality of a written document to
aspire to an assignment of right.

[37] Considering the objectives of the AC [sic], which is of public order, and
the terms of the document written by Ms. Fotohy, dated August 24, 2014 [Fnl
P-], it cannot be interpreted as a cession of right.

o Section 13 — Ownership of copyright — Employers are generally the owner
of the copyright in the works of their employees

Shoolestani v. Ichikawa, 2016 CarswellBC 520 (B.C. S.C. 2016-02-11) Sigurdson J.

[refusal to grant no fee status to appelant 2016 CarswellBC 3147 (B.C. C.A.; 2016-11-

15)]

ROBIC, LLP

[28] Section 13 of the Copyright Act, R.S.C. 1985, governs the
ownership of copyright. Section 13(1) provides that subject to the
Act, the author of a work shall be the first owner of the copyright.
An exception to the general rule exists in the employment
context. Section 13(3) establishes that an employer owns the
copyright in the work of its employees, provided it meets the
conditions in the section:
13(3) Where the author of a work was in the employment of some
other person under a contract of service or apprenticeship and
the work was made in the course of his employment by that
person, the person by whom the author was employed shall, in
the absence of any agreement to the contrary, be the first owner
of the copyright, ...

[29] Thus, where an employee creates a work (i) under a contract of
service or apprenticeship, (ii) in the course of employment, and (iii)
without any agreement to the contrary, the employer owns the
copyright. Ownership of copyright provides the owner with, per 3(1) of
the Act, “the sole right to produce or reproduce the work or any
substantial part thereof in any material form whatever ...”.

[30] The plaintiffs, as | read their pleadings, do not allege that there
was an agreement with their employer that they owned the copyright
to the product they produced while employed, but they say that their
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employer rescinded or repudiated the agreement giving them the right
to the product or compensation. Because this claim is subsumed in the
employment allegation I think it should be dealt with at the same time
as | decide whether it is appropriate to decide the employment
guestion on a summary basis. Otherwise to decide this issue
separately | think would be inappropriately deciding the case in slices.

o Section 14.1 — Moral rights — Moral rights cannot be assigned
Société québécoise de gestion collective des droits de reproduction (Copibec) v. Université
Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J. [revd 2017 QCCA
199 (Que. C.A.; 2017-02-08)]
[19] Toutefois, en ce qui concerne plus spécifiquement les droits moraux
d’un auteur, le paragraphe 14.1 (2) précise gu’ils sont incessibles.

o Section 14.1 — Moral rights — Moral rights cannot be assigned nor exercised
by a third party

Société quebécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
[215] Bien que la directrice générale de Copibec n’ait pas témoigné
sur les motifs pour lesquels cette derniere n’intervient d’aucune facon
pour assurer la protection des droits moraux des titulaires de droit,
I'explication se trouve forcément a I'article 14.1 de la LDA, lequel
prévoit que les droits moraux d’un auteur sont incessibles. [Fn
151 Galerie d’Art du Petit Champlain c. Théberge, [2002] 2 R.C.S. 336,
par.15.].

[216] Or, en droit, un tiers ne peut exercer le droit incessible
d’autrui.

[217] En matiere spécifiquement de droit d’auteur, monsieur le juge
Gilles Blanchet de cette Cour écrivait ce qui suit dans Les Salons
Marcel Pelchat inc. c. Breton (Clinique santé Relaxe enr.) [Fn152
[2004] J.Q. n°® 622, J.E. 2004-603.]:
« 83. La Loi sur le droit d'auteur prévoit, aux articles 14 et 34 (2), les
recours ouverts a l'auteur lui-méme en cas de violation de ses droits
moraux. Ces droits étant incessibles, il s'ensuit gu'un titulaire du droit
d'auteur, autre que l'auteur lui-méme, n'a pas ouverture a ce recours
spécifique pour droits moraux. »
(Le Tribunal souligne)

[218] L’incessibilité des droits moraux, et I'impossibilité qui en découle
pour un demandeur d’intenter un recours pour en assurer le respect
s’il n’en est pas lui-méme et personnellement le titulaire, découle de la
loi et est incontournable.
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o Section 14.1 — Moral rights — Failure to associate the author to his work infringes
the paternity right
Chung v. Brandy Melville Canada Ltd, 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-

14) Piazza J.

[18] The reproduction and distribution by Brandy of Mr. Chung’s work
constitute a blatant infringement of Mr. Chung’s copyright within the meaning
of section 27 of the Act. Failure by Brandy to credit him as the author of
the photograph also constitutes a violation of his moral rights
guaranteed by section 14.1 of the Act. However, the fact that the picture
on the postcard appears in “broken segments” does not, contrary to
what Mr. Chung wrote in his second demand letter, absent proof that
this caused prejudice to his honour or reputation.

o Section 14.1 — Moral rights — Only an author could claim moral rights in a work
Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.

[103] Finally, before leaving the issue of Mr. Andrews’ rights in relation to the
Software, | should briefly address his claim of moral rights. As section
14.1(1) of the Act affords such rights to the author of awork, my finding
that he is not an author of the Software precludes him having any claim
to moral rights.

o Section 14.1 — Moral rights — An author has the moral right to be identified by his
name or pseudonym

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]

[89] Comme auteure, Stoyanova a le droit en vertu de I'article 14 L.d.a.
relatif aux droits moraux, de revendiquer la création de I'CEuvre, et
selon son droit a la paternité, d’étre identifiée comme I’auteure par son
nom ou son pseudonyme. Elle n'a jamais renoncé a ses droits [Fn75 Art.
14(2) a (4) L.d.a.; Contrat d'artiste, piece P-1.], au contraire, elle a confirmé
vouloir étre créditée sous son pseudonyme Rossita Dove.

[90] Or, il est en preuve et admis que toutes les versions remixées de la
Chanson produite et commercialisée par Mile-End ne font pas mention de
son nom ou de son pseudonyme, ce qui porte atteinte & ses droits moraux.

o Section 18 — Copyright in sound recordings — The maker has some specific
exclusive rights in the sound recordings he produces.
Déja Musique inc. v. Angel Dust Musique inc., 2016 CarswellQue 1988 (Que. Sup. Ct.; 2016-

03-16) Lucas J.

ROBIC, LLP

[20] Il existe en I'espéce une difficulté réelle dans l'interprétation des contrats
signés entre les parties afin de déterminer qui a droit aux redevances
découlant des droits voisins afférents aux enregistrements sonores. Pour y
répondre, le Tribunal tient compte des principes de la Loi sur les droits
d’'auteur [Fnl1l5 L.R.C. 1985, c. C-42.] («L.d.a.») avant de se pencher sur
l'interprétation des contrats.

[21] La partie 1l de la L.d.a. traite du droit d’auteur sur les prestations,
enregistrements sonores et signaux de communication et droits moraux sur
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les prestations, communément appelés les droits voisins. L'article 18 L.d.a.
attribue des droits au producteur d’enregistrement sonore, notamment
le droit exclusif de publier pour la premiére fois, de reproduire, de louer,
de le mettre a la disposition du public et de le lui communiquer, par
télécommunication, et enfin, lorsque I'enregistrement sonore est sous
forme d’'un objet tangible, d’effectuer le transfert de propriété.
L’article 19 L.d.a. stipule que l'artiste-interpréte et le producteur ont chacun
droit a une rémunération équitable pour I'exécution en public ou la
communication au public par télécommunication.

[22] La SOPROQ est la société de gestion collective qui permet aux
producteurs d’enregistrements sonores et de vidéoclips de bénéficier des
droits et de la rémunération équitable qui leur sont conférés dans la L.d.a.

o Section 19 — Right to remuneration — The performer and the maker are each
entitled to an equitable remuneration
Déja Musique inc. v. Angel Dust Musique inc., 2016 CarswellQue 1988 (Que. Sup. Ct.; 2016-
03-16) Lucas J.
[20] Il existe en I'espéce une difficulté réelle dans l'interprétation des contrats
signés entre les parties afin de déterminer qui a droit aux redevances
découlant des droits voisins afférents aux enregistrements sonores. Pour y
répondre, le Tribunal tient compte des principes de la Loi sur les droits
d’auteur [Fn15 L.R.C. 1985, c. C-42] («L.d.a.») avant de se pencher sur
l'interprétation des contrats.

[21] La partie 1l de la L.d.a. traite du droit d’auteur sur les prestations,
enregistrements sonores et signaux de communication et droits moraux sur
les prestations, communément appelés les droits voisins. L'article 18 L.d.a.
attribue des droits au producteur d’enregistrement sonore, notamment le
droit exclusif de publier pour la premiére fois, de reproduire, de louer, de le
mettre & la disposition du public et de le Ilui communiquer, par
télécommunication, et enfin, lorsque I'enregistrement sonore est sous forme
d'un objet tangible, d’effectuer le transfert de propriété. L’article 19 L.d.a.
stipule que l'artiste-interpréte et le producteur ont chacun droit a une
rémunération équitable pour I'exécution en public ou lacommunication
au public par télécommunication.

[22] La SOPROQ est la société de gestion collective qui permet aux
producteurs d’enregistrements sonores et de vidéoclips de bénéficier des
droits et de la rémunération équitable qui leur sont conférés dans la L.d.a.

) Section 19 — Right to Remuneration-Canada — For section 19 to apply, the sound
recording must have been published

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[98] The right for which Re:Sound seeks a tariff is set out in section 19 of the
Act. Section 19 provides that if a sound recording has been published,
the performer and maker are entitled to be paid equitable remuneration
for the sound recording's performance in public or its communication
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to the public by telecommunication — except for communications
stemming from an act of "making-available" and any retransmissions. [Fn42
Copyright Act, R.S.C., 1985, c. C-42, ss. 19(1), 19(1.1), 19(1.2)]

[99] Prior to the coming into force of the CMA, the Act granted the right of
remuneration to sound recordings that had a point of attachment to Canada
or a country that was a member of the Rome Convention:
(a) the maker was, at the date of the first fixation, a Canadian citizen
or permanent resident within the meaning of subsection 2(1) of the
Immigration and Refugee Protection Act, or a citizen or permanent
resident of a Rome Convention country, or, if a corporation, had its
headquarters in one of the foregoing countries; or
(b) all the fixations done for the sound recording occurred in Canada
or in a Rome Convention country.[Fn43 Copyright Act, R.S., 1985, c.
C-42, s. 20(b) (as amended by 1994, c. 47, s. 59; 1997, c. 24, s. 14;
2001, c. 27, s. 238), as it read on November 6, 2012.]
[emphasis added]

o Section 20 — Conditions-Canada — The right to remuneration may be limited
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
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[100] Sound recordings from countries that were not Rome Convention
countries, such as the United States, did not benefit from the
remuneration right at all.

[101] Furthermore, even if a sound recording had a necessary point of
attachment to qualify for the remuneration right, the scope of this right,
or its duration, could be restricted. Subsection 20(2) of the Act provided
that the Minister of Industry may limit the right of remuneration in relation to
sound recordings from countries that do not grant a right of remuneration to
sound recordings from Canada similar in scope and duration to that provided
by Canada.

[102] This was done by the Limitation of the Right to Equitable Remuneration
of Certain Rome Convention Countries Statement, [Fn44 Limitation of the
Right to Equitable Remuneration of Certain Rome Convention Countries
Statement, SOR/99-143 (23 March 1999): http://www.cb-cda.gc.ca/act-
loi/regulations-reglements/99143-e.pdf (repealed 13 August 2014 by
SOR/2014-181, s. 8). [1999 Statement]] which limited the scope of the
remuneration right in relation to sound recordings from 20 listed countries.
For example, sound recordings from Bolivia only received the remuneration
right for a period of 20 years, sound recordings from Norway only received
the remuneration right for their communication by telecommunication (not for
their performance), and sound recordings from Monaco did not benefit from
the remuneration right at all.

[103] Since sound recordings from countries that were not Rome Convention
countries did not benefit from the remuneration right at all, those countries
were not listed in the 1999 Statement even if they did not provide a
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remuneration right to sound recordings from Canada similar to that provided
by Canada.

o Section 20 — Conditions—Canada — The remuneration right is available to parties
to the WPPT rather than those to the Rome Convention
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
[104] One important effect of the CMA was to extend the right of
remuneration to those sound recordings that had a point of attachment
to a country that is a party to the WPPT. [...]

[105] The Order Fixing Various Dates as the Dates on which Certain
Provisions of the Act Come into Force [Fn46 Order Fixing Various Dates as
the Dates on which Certain Provisions of the Act Come into Force, S1/2012-
85 (7 November 2012): http://canadagazette.gc.ca/rp-pr/p2/2012/2012-11-
07/html/si-tr85-eng.html.] provided that subsection 15(2) of the CMA would
come into force on the day on which the WPPT came into force for Canada.

[106] The Government of Canada deposited instruments of ratification
of the WPPT on May 13, 2014, and the treaty came into force for Canada
on August 13, 2014. In this manner, the remuneration right was
extended to sound recordings from countries that are not members of
the Rome Convention, but are parties to the WPPT.

[107] The 1999 Statement had not dealt with these countries, and some of
these countries do not provide a remuneration right to sound recordings from
Canada similar to that provided by Canada. As such, on the same day as the
WPPT came into force in Canada, the Minister of Industry issued, pursuant
to the new subsection 20(2.1) of the Act, the Statement Limiting the Right to
Equitable Remuneration of Certain Rome Convention or WPPT Countries.
[Fn47 Statement Limiting the Right to Equitable Remuneration of Certain
Rome Convention or WPPT Countries, SOR/2014-181 (14 July 2014),
http://www.gazette.gc.cal/rp-pr/p2/2014/2014-07-30/pdfig2-14816.pdf. [2014
Statement]] Since one of the effects of the 2014 Statement was to repeal the
1999 Statement, it entirely replaced the latter.

[108] The 2014 Statement added countries to the list that were previously not
on the 1999 Statement (e.g., the United States), modified the limitations for
some that were (e.g., Japan), removed the limitation entirely for some (e.g.,
Ireland), and left some as they were (e.g., Lesotho).

) Section 20 — Conditions—Canada — For the right to remuneration to apply, a
substantial part of the sound recording shall be involved

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[117] The Act defines "copyright" in relation to a work as "the sole right to
produce or reproduce the work or any substantial part thereof. [Fn 52
Copyright Act, R.S.C., 1985, c. C-42, s. 3(1).] " Thus, the reproduction of
a part of awork that does not constitute a substantial part of that work
is not covered by the "sole right." For this reason, the reproduction of
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non-substantial parts of protected works or other subject-matter is not
compensable under any tariff.

[120] [...] The "substantial part" threshold in subsection 3(1) of the Act is not
a new one and, in theory, those copies that do not represent a substantial
part of works [Fn54 With respect to performers' performances and sound
recordings, s. 15 and 18 of the Act contain equivalent "substantial part"
thresholds.] were never included in the tariff and therefore never part of the
total royalties paid under past tariffs for commercial radio.

O Section 21 — Copyright in communication signals — The copyright owner has the
exclusive rights to communicate their programs to the public by
telecommunication via television broadcast and the right to authorize such act

Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 CarswellNat 4944 (F.C.; 2016-06-01)

Tremblay-Lamer J.

[21] Sections 2.4, 3 and 21 of the Copyright Act give the Plaintiffs the
exclusive rights to communicate their programs to the public by
telecommunication via television broadcast, including the right to
make these programs Sections 2.4, 3 and 21 of the Copyright Act give
the Plaintiffs the exclusive rights to communicate their programs to the
public, and the right to authorize such acts. The Plaintiffs also have the
sole right to fix their communication signals and to reproduce any fixation
thereof.

e Section 27 —Infringement generally — The unauhortized distribution of copyrighted
material is an infringement
AB+ Publications inc. v. Sze, 2016 QCCQ 1497 (Que. Ct. — Small Claims; 2016-03-16)
Tremblay J.
[13] La mise en circulation non autorisée d’'une ceuvre protégée est une
violation des droits d’auteur [Fn3 Id., art. 13].

[15] En placant I'ouvrage qu’elle avait acquis précédemment, sur un site a
acces libre, Mme Wai Sze viole le droit d’auteur de AB+.

o Section 27 — Infringement generally — A valid authorization could only come from
the owner of the copyright
Reproduction of Literary Works, Re, 2016 CarswellNat 436, http://www.cb-
cda.gc.ca/decisions/2016/DEC-K-122010-2015-19-02-06.pdf (Cop. Bd.; 2016-02-19), the
Board
[142] [...] However, if the publisher is not the owner of copyright in the
work that has been copied, it has no power to ratify the copying act.

o Section 27 — Infringement generally — Authorization could only come from the
owner of the copyright

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board

[146] However, ownership in the compilation is not the relevant criterion in

this matter, since it is not usually the compilation that is being copied.

Generally, when only a single work from a compilation is copied, it is the
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owner of copyright in this latter work that must authorize the copying, not the
owner of copyright in the compilation, as no selection or arrangement of the
compilation work will have been reproduced. Unless obtained through
other means, a person who becomes the owner of copyright in a
compilation does not by virtue of being such an owner gain the power
to authorize a component of the compilation to be copied.

o Section 27 — Infringement generally — — Each of the elements constituting
secondary infringement must be proved

Miguna v. Walmart Canada Corp., 2016 CarswellOnt 2888 (Ont. C.A.; 2016-03-01)

[confirming 2015 CarswellOnt 14328 (Ont. Sup. Ct; 2015-09-18)]

[8][...] He also concluded that Mr. Miguna had not made out any of the three
necessary elements for secondary infringement. In particular, that Mr.
Miguna had not established that infringing copies of the book had been
published, that the respondents knew or ought reasonably to have
known that they were dealing with infringing copies, or importantly,
that either respondent had handled, distributed or offered for sale
infringing copies of the book.

) Section 27 —Infringement generally — A license is limited to its subject matter — A
license without consideration could be revoked at will

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]

[54] Knight believes that the correspondence between the CSA and Peter
Knight in the 1960’s constitutes a subsisting perpetual license to reproduce
any version of the CSA Code. Knight argues that because it was granted for
consideration, the dissemination and promotion of the Code cannot be
unilaterally revoked.

[55] | disagree. The letters (the purported license) only allowed Peter
Knight to quote from the Code and not to reproduce it in its entirety.
They also do not relate to future versions of the Code and there is no
evidence of any valid license in writing having been assigned to Knight Co or
Gordon Knight. Even if there were a license, the CSA put Knight on notice
that any such license would be terminated at least as early as 2005 and
repeatedly thereafter.

) Section 27 —Infringement generally — A licence is not to be extended beyond its
terms and should be limited to its subject matter

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]

ROBIC, LLP

[56] Moreover, as the CSA rightfully points out, Peter Knight's purported
letters with the CSA in 1969:
(a) are addressed to a non-party, Peter Knight;
(b) do not purport to confer on Peter Knight any right to assign his
alleged permission to these Respondents, nor was the CSA ever
provided with notice that Peter Knight purported to assign it, nor is there
any written record that such assignment ever took place;
(c) pertain to a handmade booklet Peter Knight was making in 1969
and not a copy-cat Code book of these Respondents in 2015/2016;
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(d) the 1969 letters at best provided a permission to “quote from”
CSA’s 1969 Code provided the source is properly given; not to “copy
the entirety of” CSA’s 2015 Code while passing it off as their work;

(e) the 1969 letters are not capable of being read as a perpetual and
non-revocable license. The CSA provided notice of termination in
both 2007 and 2011 to Knight, which constitutes reasonable notice of
termination for a permission, particularly one given without
consideration in return.

o Section 27 — Infringement generally — A licence could be limited to specific use.
Chung v. Brandy Melville Canada Ltd, 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-

14) Piazza J.

[20] In accordance with paragraph 13(1) of the Copyright Act, Mr.
Chung had specifically limited Brandy’'s right to use the photo in
respect of media, to wit, Instagram only and, on the condition that his
name be mentioned as the author, Facebook. Any other use by
Brandy required a license in writing signed by Mr. Chung.

o Section 27 — Infringement generally — The authorization shall be given by
the owner of the copyright
Chung v. Brandy Melville Canada Ltd, 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-

14) Piazza J.

[21] Brandy’s statement that its arrangement with Ms. Moisan carried
the right to do whatever it wished with the pictures taken by Mr. Chung
is in manifest violation of the letter and spirit of the Act. Furthermore,
Mr. Chung is not a party to that “arrangement” and it is therefore
not opposable to him [Fn5 Article 1440 of the Civil Code of Québec
states that a contract has effect only between the contracting parties
and does not affect third persons, except where provided by law.]

o Section 27 — Infringement generally — A license is a defense to copyright
infringement

Waldman v. Thomson Reuters Canada Limited, 2016 CarswellOnt 6579 (Ont. C.A.; 2016-04-

28), the Court [reversing 120 C.P.R. (4th) 127 (Ont. Sup. Ct.; 2014-03-04)]

ROBIC, LLP

[18] By mischaracterizing the License in this way, the motion judge
failed to appreciate the significance of the License in the context of this
settlement. The License, as a defence to a copyright infringement
claim, was a critical term of the settlement. If class members
provided a release without granting the License, Thomson Reuters
could be exposed to future infringement claims by class members in
respect of its continued use of the Works in Litigator. In order to
achieve finality through the settlement, Thomson Reuters required the
License to protect against such future infringement claims.

[19] The motion judge further concluded that Thomson Reuters, by
obtaining the License, was achieving something more than it could
have achieved if it were successful in the litigation. However, the
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License is only a defence to a claim of infringement. If Thomson
Reuters had succeeded in establishing fair dealing at trial, this would
also have been a defence to a copyright infringement claim. In either
case, Thomson Reuters would be entitled to use the Works in Litigator
free from any copyright infringement claims by class members.

[20] The grant of the License by class members was fundamental to
the motion judge’s rejection of the settlement. To the extent that his
analysis of the Settlement Agreement was premised on a
mischaracterization of the License as a property right (as opposed to
a defence to a copyright infringement claim), this constitutes an error
of law that was central to his decision and therefore warrants appellate
intervention.

[30] A settlement is inherently a compromise. It must fall within a range of
reasonableness: Dabbs (Gen. Div.) [Dabbs v. Sun Life Assurance Co. of
Canada, [1998] O.J. No. 1598], at para. 12. In our view, once the License is
properly characterized and due consideration is given to the prohibitively high
risk associated with continuing the litigation, we are satisfied that the
Settlement Agreement falls within that range and is fair, reasonable and in
the best interests of the class members.

o Section 27 — Infringement generally — An implied licence may have the same term
as its related contract

6548890 Canada inc. v. Flansberry, 2016 CarswellQue 3880 (Que. C.A.; 2016-05-03)

[confirming sub nomine Flansberry (Kapture Design) v. 6548890 Canada inc. (Turbo

Marketing), 2014 CarswellQue 11833 (Que. Ct.; 2014-06-01)]
[7] La-dessus, la preuve prépondérante établit que jamais I'intimé
n'a permis la modification des ceuvres, qu'il a au contraire
transmises a l'appelante (ou, selon les directives de celle-ci, a
I'imprimeur) dans un format informatique protégé («non
editable ») et non modifiable. Les modifications requises a
l'occasion par l'appelante ont du reste coutumierement été faites par
I'intimé. On ne peut guére conclure que ces pratiques constituent une
licence implicite de modification en faveur de l'appelante. Quant a
l'utilisation, le contexte de l'affaire laisse entendre que toute licence
implicite en ce sens aurait pris fin avec la terminaison du contrat de
service.

o Section 27 — Infringement generally — An implied consent may result from posting
on social media

Pétrod v. Brochu, 2016 QCCQ 4379 (Que. Ct. — Small Claims; 2016-05-20) Labbé J.
[27] La preuve améne le Tribunal a la conclusion, sur la demande principale,
gue la demanderesse a tacitement consenti a ce que sa photographie
publiée sur sa page Facebook et/ou son site internet fasse partie du
domaine public et qu’elle puisse donc étre utilisée sans son
autorisation.
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o Section 27 — Infringement generally — It is an infringement to do a reserved act
without the consent of the copyright holder — It is an infringement to encourage
third parties to infringe copyright — Interlocutory injunction issued against devices
that enable acts of infringement and induce copyright infringement

Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 CarswellNat 4944 (F.C;. 2016-06-01)

Tremblay-Lamer J.

[22] The devices marketed, sold and programmed by the Defendants enable
consumers to obtain unauthorized access to content for which the Plaintiffs
own the copyright. This is not a case where the Defendants merely serve as
the conduit, as was argued by Mr. Wesley. Rather, they deliberately
encourage consumers and potential clients to circumvent authorized
ways of accessing content — say, by a cable subscription or by streaming
content from the Plaintiffs’ websites — both in the manner in which they
promote their business, and by offering tutorials in how to add and use
applications which rely on illegally obtained content. The statutory defence
provided in paragraph 2.4(1)(b) of the Copyright Act does not apply to
the Defendants who go above and beyond selling a simple “means of
telecommunication”. They also engage in acts related to the content of
the infringed communications (Society of Composers, Authors and Music
Publishers of Canada v Canadian Assn of Internet Providers, 2004 SCC 45
(CanLll) at para 92). Consumers can consequently stream or download
the Plaintiffs’ programs and store them on their device without
authorization from the Plaintiffs. This constitutes prima facie copyright
infringement pursuant to section 27 of the Copyright Act.

[26] Similarly, with regard to the issue of authorization, many consumers may
not realize that the content they are accessing infringes copyright law. The
Plaintiffs make a strong prima facie case that the Defendants, through their
products and advertising, sanction and encourage accessing copyrighted
content through streaming sites or private IPTV services.

o Section 27 — Infringement generally — Infringement is to do something owner the
owner of the copyright can do or authorize

Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.
[105] Section 27(1) of the Act provides that it is an infringement of
copyright for any person to do, without the consent of the owner of the
copyright, anything that by the Act only the owner of the copyright has
the right to do. Section 3(1) of the Act in turn provides that copyright to a
work means the sole right to produce or reproduce the work or any
substantial part thereof in any material form. This includes the sole right, in
the case of a computer program that can be reproduced in the ordinary
course of its use, other than by a reproduction during its execution in
conjunction with a machine, device or computer, to rent out the computer
program.

) Section 27 — Infringement generally — A plaintiff must prove on a balance of
probabilties his ownership, the infringement and the damages sustained by said
infringement

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
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[39] Pour obtenir gain de cause, [Plaintiff] Stoyanova doit établir tous les
éléments prévus a cet article [Fn32 Harmony Consulting Ltd. c. G. A. Foss
Transport Ltd., 2012 CAF 226, par. 28], soit convaincre le Tribunal, selon
la prépondérance des probabilités que (i.) elle est titulaire des droits
d’auteur sur I'CEuvre, que (ii.) la production et I’exploitation de Mile-End
constituent une violation de ses droits exclusifs, et le cas échéant, en
établir les dommages-intéréts afférents et enfin, (iii.) son droit aux
dommages punitifs réclamés.

o Section 27 — Infringement generally — The burden to prove the absence of consent
lies upon the plaintiff
Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)
Lucas, J. [appeal 500-09-026471-169]
[49] Dans l'arrét Harmony Consulting Ltd. c. G. A. Foss Transport Ltd., la
Cour fédérale d’appel circonscrit le fardeau de preuve en matiére de droit
d’auteur et confirme gqu’'«en ce qui concerne lI'absence de consentement,
la charge de persuasion incombe au demandeur. Cette interprétation est
conforme au principe général selon lequel le demandeur doit établir, selon la
prépondérance des probabilités, tous les éléments nécessaires a son action
[Fn45 Harmony Consulting Ltd, préc., note 32, par. 28 et suiv.; voir aussi
Positive Attitude Safety System Inc. c. Albian Sands Energy Inc., 2005 CAF
332 (CanLll), [2006] 2 R.C.F. 50; David VAVER, Consent or No Consent:
The Burden of Proof in Intellectual Property Infringement Suits (2001), 23
I.P.J. 14] ».

o Section 27 — Infringement generally — Terms and conditions of use of
copyrighted material shall be clearly brought to the attention of the user
1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016
CarswellNat 5931 (F.C.; 2016-11-10) Barnes J.
[40] In my view Blacklock’s approach is deficient and potentially misleading to
subscribers like Ms. Marsden. Because the Terms and Conditions of use were
not clearly brought to Ms. Marsden’s attention for acceptance, she had no
reason to think that by sharing the two Blacklock’s articles she was breaching
Blacklock’s copyright or facilitating a breach by others.

[41] The requirement for bringing contractual conditions to the attention of a
subscriber at the time of purchase is well-known in the law. It is not something
that is imposed by bare inference or by falling back on the supposed
sophistication of users. At a minimum the party to be bound must be
shown to have been aware of the Terms and Conditions at the time of
purchase: see Kobelt Manufacturing Co v Pacific Rim Engineered Products
(1987) Ltd, 2011 BCSC 224 at para 124, 84 BLR (4th) 189.

o Section 27 — Infringement generally — Subscribers to copyright material do
not have unlimited rights to the use of this material and they must act within
the limits of the consent provided for by the copyright owner

1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016
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CarswellNat 5931 (F.C.; 2016-11-10) Barnes J.
[44] All of this is not to say that subscribers like Ms. Marsden have unlimited
rights of use of copyrighted material. Absent consent, subscribers and
downstream users are subject to the obligations imposed on them by the Act.
But at the same time they enjoy the considerable protection afforded to
them under the statutory fair dealing provisions.

o Section 28.1 —Infringement generally [moral rights] — Failure to attribute
authorship must be proved

Miguna v. Walmart Canada Corp., 2016 CarswellOnt 2888 (On.t C.A.; 2016-03-01)

[confirming 2015 CarswellOnt 14328 (Ont. Sup. Ct; 2015-09-18)]
[8] [...] The motion judge also concluded that there was no evidence
that the respondents or anyone else ever failed to attribute authorship
of the book to Mr. Miguna. Accordingly, the motion judge dismissed
Mr. Miguna’s claim that his moral rights were infringed.

o Section 28.2 — Nature of the right of integrity —There must be some
proportionality between the duty of care and the value of the damaged
object

Deluca v. MacLaren Art Centre Inc., [2016] O.J. 998 (Ont. Sup. Ct.; 2016-01-26)

Charney J.
[82] Given the four undisputed facts set out in para. 71 above, it is
reasonable to infer, and | so find, that, even undamaged, Walking Man
would now be worth considerably less than the US$62,500 paid by the
plaintiffs. With its authenticity questioned by the Musée Rodin, no
papers or provenance, no chance for a tax credit, and no museum
interested in displaying it, | infer that, even undamaged, Walking Man
has no significant monetary value and no value as a museum display
object.

[100] In my opinion “the same anxious care” cannot be applied to
an object that has no significant monetary value and no value as
a museum display object.

[125] Having concluded that Walking Man had no significant monetary
value and no value as a museum display object, | conclude that MAC
did not violate its duty of care as an involuntary bailee. There must
be some proportionality between the duty of care and the value
of the damaged object. In this case MAC acted reasonably by
returning the plaster in the same crate in which it had received it.
MAC cannot be held to the standard of care that may be required
for the shipping and handling of a valuable museum-quality work
of art.
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o Section 28.2 — Nature of right of integrity — For infringement to the integrity
of awork to occur, the author shall prove the absence of authorization and
that the modification to the work is prejudicial to his honor.

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[27] A noter que le droit d’un auteur, ou de sa succession ou de ses
ayants droits, de demander réparation pour atteinte a ses droits
moraux en raison de la reproduction de son ceuvre, en totalité ou pour
une partie importante, nécessite davantage que la seule preuve du
défaut d’autorisation [...]

[28] Ainsi, la Cour supréme a souligné « I'exigence importante » pour I'auteur
qui allégue la violation de ses droits moraux de prouver non seulement le
défaut d’autorisation avant la reproduction de son ceuvre, mais aussi que la
maniere dont elle a été ainsi modifiée cause au surplus un préjudice a
son honneur et a sa réputation [Fn25 Galerie d’Art du Petit Champlain c.
Théberge, 2002 CSC 34 (CanlLll), [2002] 2 R.C.S. 336, par. 17 et 60] .

o Section 28.2 — Nature of right of integrity — Prejudice to the reputation of the author
is a component of the infringement to the right of integrity

Chung v. Brandy Melville Canada Ltd,. 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-

14) Piazza J.
[18] The reproduction and distribution by Brandy of Mr. Chung's work
constitute a blatant infringement of Mr. Chung’s copyright within the meaning
of section 27 of the Act. Failure by Brandy to credit him as the author of
the photograph also constitutes a violation of his moral rights
guaranteed by section 14.1 of the Act. However, the fact that the picture
on the postcard appears in “broken segments” does not, contrary to
what Mr. Chung wrote in his second demand letter, absent proof that
this caused prejudice to his honour or reputation.

o Section 28.2 — Nature of right of integrity — An implied license allowing the
modification to a work must be clear
6548890 Canada inc. v. Flansberry, 2016 CarswellQue 3880 (Que. C.A.; 2016-05-03)
[confirming sub nomine Flansberry (Kapture Design) v 6548890 Canada inc. (Turbo
Marketing), 2014 CarswellQue 11833 (Que. Ct.; 2014-06-01)]
[6] Qu'en est-il cependant de l'argument voulant que lintimé ait
consenti une licence implicite permettant a l'appelante d’utiliser et,
surtout (puisque c'est la I'objectif qu'elle poursuit) de modifier a sa
guise les dépliants?

[7] La-dessus, la preuve prépondérante établit que jamais I'intimé n'a
permis la modification des ceuvres, qu'il a au contraire transmises a
I'appelante (ou, selon les directives de celle-ci, a I'imprimeur) dans un
format informatique protégé (« non editable ») et non modifiable. Les
modifications requises a l'occasion par l'appelante ont du reste
coutumierement été faites par l'intimé. On ne peut guére conclure que ces

ROBIC, LLP MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700
Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2

ROBIC.COM Tel: 514 987-6242 Tel: 418 653-1888

INFO@ROBIC.COM



62

pratiques constituent une licence implicite de modification en faveur de
l'appelante. Quant a l'utilisation, le contexte de I'affaire laisse entendre que
toute licence implicite en ce sens aurait pris fin avec la terminaison du contrat
de service.

) Section 28.2 — Nature of right of integrity — Modifications that are prejudicial to the
author are to be assessed objectively

Maltz v. Witterick, 2016 CarswellNat 1498 (F.C.; 2016-05-10) Boswell J.
[49] Section 28.2 of the Act provides that an author’s right to the integrity of
a work is infringed “only if” the work is, to the prejudice of its author’s honour
or reputation, (a) “distorted, mutilated or otherwise modified” or, absent
authorization from the author, (b) “used in association with a product, service,
cause or institution.” The courts have acknowledged that the concept of
moral rights has not only a highly subjective aspect, which in practice only
the author can prove, but an objective one as well. In Prise de parole Inc. v
Guérin Editeur Ltée, (1995), 66 CPR (3d) 257 (appeal dismissed (1996), 73
CPR (3d) 557 (FCA)), Justice Denault stated (at para 26) that, in addition to
an author’s own subjective evidence as to how his or her honour or reputation
has been affected: “the assessment of whether a distortion, mutilation or
other modification is prejudicial to an author's honour or reputation also
requires an objective evaluation of the prejudice based on public or expert
opinion.”

o Section 28.2 — Nature of right of integrity — The author has the burden of proving
distortion affecting his honour

Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.
[107] With respect to moral rights which, as reflected in section 14.1(1) of the
Act, relate to the integrity of a work, the Ontario High Court of Justice in Snow
v Eaton Centre Ltd (1982), 70 CPR (2d) 105 described such rights as the
right to restrain any distortion, mutilation or other modification of an author’'s
work that would be prejudicial to his honour or reputation. This meaning of
infringement of an author’s right to integrity of a work is now captured in
section 28.2(1) of the Act. In the case at hand, even if | had found that Mr.
Andrews held moral rights to the Software, he has led no evidence that
would support a finding that the Respondents have modified or
distorted the Software so as to interfere with its integrity in a manner
that would offend such moral rights.

) Section 29 — Research, private study, etc. — Copies made for administrative
purposes would not be considered as falling within the fair dealing education
exception

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board

[242] The Objectors characterize copies where "administration” was marked
as copies "made for the purpose of administering an educational institution
and for the purpose of facilitating the proper functioning of an educational
institution." They submit that such copies are permitted under the new
"education" purpose in section 29. We disagree. While "education" may be
sufficiently broad to include administration closely related to
education, in this matter, where copies were made not only at schools
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but also at school boards, there is insufficient evidence for us to
conclude that copies made for the purpose of "administration" were
dealings "for the purpose of [...] education" as contemplated in s. 29 of
the Act.

) Section 29 — Research, private study, etc. — For the fair dealing research exception
to apply, the research does not have to be transformative

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board
[257] In Bell [Public Performance of Musical Works, Re, 2012 SCC 36 [Bell]],
the Supreme Court, in considering the scope of "research” in s. 29, rejected
the argument that such research must be transformative. [FN171 Bell, at
paras 23-25] In CCH [CCH Canadian Ltd. v. Law Society of Upper Canada,
2004 SCC 13 [CCH]], the Supreme Court stated that "[ijn some contexts,
there may be factors other than [the six] that may help a court decide whether
the dealing was fair."[Fn172 CCH at para 60] As such, whether a dealing is
transformative may be a relevant consideration in the evaluation of fairness
of a dealing. That being said, the non-transformative nature of the
dealings considered by the Supreme Court in CCH and Alberta [FN174
Alberta (Minister of Education) v. Canadian Copyright Licensing Agency,
2012 SCC 37] were not an obstacle to a finding that such dealings were
fair — nor did it even appear to make the dealings somehow less fair.

[258] We therefore disagree that the mere lack of transformativeness
makes the goal of a dealing tend towards unfairness. Furthermore,
evidence of reasonable alternatives and the effect of the dealing on the work
are considered separately, under the aegis of other factors. Where an
evaluation of the fairness of one factor hinges on the fairness of another,
those factors become conflated, erasing proportionality from the fairness
analysis.

o Section 29 — Research, private study, etc. — Destruction of the copies is a factor to
be consider to ascertain the fair dealing but it is not determinative

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board
[276] Destruction of a copy may favour fairness where the copy would no
longer be necessary to achieve the permitted purpose, and destruction helps
ensure that it is not used for other, unfair, purposes. This does not mean that
non-destruction of the copy will always favour unfairness. Where
destruction does not help ensure that the copy is used for a permitted
purpose, or where destruction would undermine the very reason why it
was made, non-destruction of a copy may not have any effect on the
evaluation of the "character” factor.

o Section 29 — Research, private study, etc. — What is the percentage of reproduction
that could be considered as fair
Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board
[288] For longer works, such as books, guided by the Supreme Court's
decisions in CCH [CCH Canadian Ltd. v. Law Society of Upper Canada, 2004
SCC 13], Alberta [Alberta (Minister of Education) v. Canadian Copyright
Licensing Agency, 2012 SCC 37], and Bell [Public Performance of Musical
Works, Re, 2012 SCC 36 [Bell]], we use the following approximation:
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where the amount of awork copied was less than or equal to 5 per cent
of the work, we conclude that the amount copied tends to make the
dealing fair; where the amount copied was more than 5 per cent but no
more than 10 per cent of the work, we conclude that the amount copied
did not affect the fairness of the dealing; where the amount copied was
greater than 10 per cent of the work, we conclude that the amount
copied tends to make the dealing unfair.

o Section 29 — Research, private study, etc. — Fair dealing is a right and not
only a defense — Fair dealing shall not be interpreted restrictively

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[38] [...] la Cour supréme a réitéré et précisé la portée de son arrét de
2004 dans l'affaire CCH c. Barreau du Haut-Canada [Fn40 CCH c.
Barreau du Haut-Canada, 2004 CSC 13 (CanLll), [2004] 1 R.C.S. 339]
et confirmé que les exceptions prévues a l'article 29 de la LDA,
lesquelles permettent I'utilisation équitable (« fair dealing » dans
la version anglaise) d’une ceuvre protégée aux fins identifiées,
sans nécessité de requérir I'autorisation du titulaire des droits
d’auteur, nide le compenser pour cette utilisation, ne doivent pas
étre interprétées restrictivement [Fn41l Id., p. 364, par.48.] et que
ces exceptions ne constituent pas un simple moyen de défense
technique a I’encontre d’'une accusation de violation d’un droit
d’auteur, mais bel et bien un droit des utilisateurs [Fn42 Ibid].

[39] La Cour supréme ajoutait que le caractére équitable de I'utilisation d'une
ceuvre est une question de fait qui « doit étre tranchée a partir des
circonstances de l'espéce », «a la lumiére de tous les éléments a
considérer » [Fn43 CCH c. Barreau du Haut-Canada, [2004] 1 R.C.S. 339,
p. 365; Socan c. Bell Canada, 2012 CSC 36 (CanLll) par 32], et ce, a l'aide
de six (6) criteres qu’elle confirmait, tout en soulignant qu’ils ne sont pas
exhaustifs, chaque situation pouvant en effet justifier le recours & un ou des
critéres supplémentaires [Fn44 CCH c. Barreau du Haut-Canada [Fn44 CCH
c. Barreau du Haut-Canada, [2004] 1 R.C.S. 339, p. 369].

e Section 29 —Research, private study, etc. — Fair deang is a question of fact
Société québécoise de gestion collective des droits de reproduction (Copibec) v.
Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.
[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
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[96] Et le caractére équitable de I'utilisation d’une reproduction ne peut
résulter d'une analyse in abstracto ou de l'application d’'une regle
normative, « il s’agit d’'une question de fait qui doit étre tranchée a
partir des circonstances de I'espéce » [Fn93 Id. par. 52.], et ce, par la
pondération des six (6) criteres confirmés par la Cour supréme du
Canada, qui ne sont pas exhaustifs par ailleurs. Il s’agit de répondre
aux guestions suivantes :
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-Quel est le but de I'utilisation de I'ceuvre?

Quelle est la nature de cette utilisation?

Quelle est 'ampleur de cette utilisation?

Existe-t-il des solutions de rechange possibles a I'utilisation?
Quelle est la nature de I'ceuvre concernée? et,

Quel est I'effet de l'utilisation sur I'ceuvre concernée?

[97] Aucune de ces questions ne se préte pas a une « décision
collective» sur la base de la situation des personnes désignées, et qui
réglerait « une part non négligeable du litige » pour I'ensemble des
membres du groupe.

[98] Ce constat, joint au surplus au nombre important de permutations
possibles en fonction de la situation propre a chacun des membres du
groupe propose, permet de conclure que, analysé en conjonction avec
I’exigence de proportionnalité, le critére du paragraphe 575.1° C.p.c.
n’'est pas rencontré.

o Section 29 — Research, private study, etc. — Fair dealing is a two step
analysis; whether the impugned act fall within one of the eight statutory
categories and, thereafter, whether the use was fair — Fairness of the
dealing will vary according to each case and class action is not the proper
remedy to deal with such an issue

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

ROBIC, LLP

[138] Or, si la question de savoir si une ceuvre a été utilisée a l'une
des huit (8) fins énumérées a l'article 29 de la LDA peut effectivement
étre déterminée collectivement, en examinant une pratique de
I'utilisateur indépendamment de la situation propre a chaque titulaire
de droits et des caractéristiques de reproduction de chaque ceuvre
concernée, la n’est pas le cceur de l'analyse du droit & l'utilisation
équitable.

[139] La pentalogie de la Cour supréme a en effet précisé que le coeur
de I'analyse, qui dépend des circonstances de chaque cas et de
la pondération des six (6) facteurs identifiés dans I'arrét CCH, se
trouve au deuxieme volet du test, que la juge Abella a d'ailleurs
qualifié de « grand branle-bas analytique » ( « the analytical heavy-
hitting » dans la version anglaise) dans 'arrét SOCAN c. Bell Canada
[FNn110 2012 CSC 36.].

[142] En I'espéce, si une décision sur le premier volet du test, a savoir si
'Université a reproduit les ceuvres en litige aux fins de recherche, d’étude
privée ou d’éducation prévues a l'article 29 de la LDA pourrait avoir une
certaine utilité pour tous les membres du groupe, une telle décision n'aurait
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toutefois qu‘un impact négligeable sur le litige. En effet, la nécessité d'une
analyse du deuxiéme volet du test et du « grand branle-bas analytique »
gu’il commande demeurerait entiére. Or, cette analyse de questions de
fait déterminantes ne peut étre effectuée de fagon collective.

) Section 29 — Research, private study, etc. — Reproduction of the whole work for a
competitive commercial undertaking is not fair dealing

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]
[59] Knight cannot rely on fair dealing as the allegedly infringing Knight
Code work is a complete copy of the 2015 CSA Code. One of the
considerations enunciated by the Supreme Court of Canada in CCH, above,
[CCH Canadian Ltd v Law Society of Upper Canada, 2004 SCC 13] was the
extent of the copying. When 100% of a work is copied, the dealing cannot be
fair. Further, the argument that it is for educational purposes has no merit.
The Knight Code is clearly a competitive commercial undertaking by
Knight to compete with the 2015 CSA Code, and they have no valid
claim to fair dealing.

o Section 29 — Research, private study, etc [Fair dealing] — Ascertaining fair dealing
is atwo prongs test

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[140] The test for fair dealing as articulated by the Supreme Court of Canada
in CCH Canadian Ltd. v. Law Society of Upper Canada [Fn 66 CCH
Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1
S.C.R. 339 (S.C.C.). [CCH]] has two steps. The first is to determine
whether the dealing is for an allowable purpose enumerated in the Act.
The second is to assess whether the dealing is "fair." [Fn67 Public
Performance of Musical Works, Re, 2012 SCC 36, [2012] 2 S.C.R. 326
(S.C.C.). [Bell] at para 13.] CCH set out six factors which "could help
determine whether or not a dealing is fair. These factors may be more or
less relevant for assessing the fairness of a dealing depending on the
factual context of the allegedly infringing dealing." [Fn68 CCH at para
60] These factors are not prerequisite conditions that have to be met
individually for a dealing to be fair.

o Section 29 — Research, private study, etc [Fair dealing] — Reproducing a musical
work to determine whether it should be broadcasted is fair.
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
[168] While we are mindful that there are alternatives available to radio
stations, on the whole, we conclude that dealings with musical tracks for
the purpose of determining whether to broadcast those music tracks,
in the manner described in the evidence in this matter, are for apurpose
enumerated in section 29 of the Act and are fair.

o Section 29 — Research, private study, etc. — Research is to be considered
from the point of view of the uses — Research is not limited to creative
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1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016
CarswellNat 5931 (F.C.; 2016-11-10) Barnes J.

[31] From the discussion of “research” in SOCAN [Society of Composers,
Authors and Music Publishers of Canada v Bell Media, 2012 SCC 36], the
following additional principles can be distilled:

1. Research does not need to be undertaken for the purpose of the
user engaging in its own act of authorship or creativity;

2. Research is not limited to creative purposes but can be
“piecemeal, informal, exploratory, or confirmatory”, and can be
undertaken for no purpose except personal interest;

3. The first step in the fair dealing analysis is a relatively low threshold
and does not require the creation of a new work; and

4. The analysis should be undertaken from the perspective of the
uSer or consumer’s purpose.

o Section 29 — Research, private study, etc. — Small noncommercial circulation for a
legitimate business purpose of copies legally obtained should be considered as
fallling within the fair dealing exception — Copyright should not be a device that
serves to protect the press from accountability for its errors and omissions

1395804 Ontario Ltd. (Blacklock's Reporter) v. Canada (Attorney General), 2016 CarswellNat

5931 (F.C.; 2016-11-10) Barnes J.

ROBIC, LLP

[36] In finding the scope of use of the articles to be fair | have considered the
following factors, all of which favour the Defendant’s position:

(a) The articles were legally and appropriately obtained by Ms.
Marsden who was a paid subscriber to Blacklock’s. Blacklock’s website
was not hacked or accessed by illicit means. In the result, the articles
were no longer behind Blacklock’'s paywall when the Department
obtained them.

(b) Ms. Marsden sent the articles to Mr. Halley for a legitimate
business reason (i.e., to protect her business reputation and to
manage her working relationship with the Department);

(c) The Department received the articles unsolicited and used them
(i.e., read them) for a legitimate business purpose (i.e., to consider
whether the stories required a response or correction);

(d) The articles were circulated among only six Department
officials all of whom had a reason to see them;

(e) No commercial advantage was sought or obtained by the
Department’s use of the articles nor were they republished in any form;
(f) The two articles represented only a small fraction of the
protected news copy on Blacklock’s website and one of them was
shortly-after publically exposed on Blacklock’s website;

(9) The articles contained information obtained from the Department in
response to Mr. Korski's queries. As a source, the Department had
adirect and immediate interest in their content. Indeed, a finding of
copyright infringement against a news source for the simple act of
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reading the resulting copy is likely to have a chilling effect on the ability
of the press to gather information. Such a result cannot be in the public
interest;

(h) Mr. Halley and Ms. Rubec had a reasonable basis for their
concern that the articles misrepresented some of the information
they had conveyed to Mr. Korski and that a correction might be
warranted. The involvement of their colleagues in a possible follow-up
was, in the circumstances, reasonable;

(i) Neither Ms. Marsden nor the Department were aware of, or
agreed to, Blacklock’s Terms and Conditions. In any event and as
noted below, those provisions did not unambiguously prohibit the
circulation of Blacklock’'s copy for personal or non-commercial
purposes. If Ms. Marsden, as a subscriber, had the right to use and
distribute the articles for a non-commercial purpose, those who
received the articles lawfully could reasonably expect to enjoy the
same privilege;

() What occurred here was no more than the simple act of reading by
persons with an immediate interest in the material. The act of reading,
by itself, is an exercise that will almost always constitute fair
dealing even when it is carried out solely for personal
enlightenment or entertainment; and

(k) While the public interest is served by the vigilance of the press,
copyright should not be a device that serves to protect the press
from accountability for its errors and omissions. The Department
had a legitimate interest in reading the articles with a view to holding
Blacklock’s to account for its questionable reporting.

) Section 29 — Research, private study, etc. — The deliberate breach of the accepted
terms of access to and use of copyrighted materia, is a relevant consideration in
ascertaining fair dealing

1395804 Ontario Ltd. (Blacklock's Reporter) v. Canada (Attorney General), 2016 CarswellNat

5931 (F.C.; 2016-11-10) Barnes J.

[37] | agree with Mr. Hameed [attorney for Plaintiff] that the deliberate
breach of the accepted terms of access to and use of copyrighted
material, whether protected by a paywall or not, is a relevant
consideration in applying the fair dealing provisions of the Act.
However, the owner of copyright must establish that the terms of use actually
prohibit the access or distribution in question and that the person involved
was aware of the limitations.

o Section 29 — Research, private study, etc. — The fair dealings provisions apply
irrespective of the consequence upon the copyright owner

1395804 Ontario Ltd. (Blacklock's Reporter) v. Canada (Attorney General), 2016 CarswellNat

5931 (F.C.; 2016-11-10) Barnes J.
[45] [...] To put it another way, Blacklock’s is not entitled to special
treatment because its financial interests may be adversely affected by
the fair use of its material. Nothing in these reasons should however be
taken as an endorsement of arguably blameworthy conduct in the form of
unlawful technological breaches of a paywall, misuse of passwords or the

ROBIC, LLP MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700
Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2

ROBIC.COM Tel: 514 987-6242 Tel: 418 653-1888

INFO@ROBIC.COM



69

widespread exploitation of copyrighted material to obtain a commercial or
business advantage.

o Section 29.1 — Criticsm or review [fair dealing] — The circumstances giving
raise to fair dealing are triable issues warranting summary judgment
Vancouver Aquarium Marine Science Centre v. Charbonneau, 2016 CarswellBC 924 (B.C.

S.C.; 2016-04-04) Watchuk J.

[23] With regard to the issue of commercial purpose, the plaintiff
submits that there is evidence to the contrary. The meaning of
"commercial" is broader than the absence of making a profit to
date, as is attested to by Mr. Charbonneau in his affidavit. The video
was shown to audiences who paid an admission fee of $10 each for
the viewing. Further, the Indiegogo fundraising campaign, accessible
through the website, also sold such things as early access to the film
and a listing in the credits. This issue, which arises within s. 29.21, is
relevant to the four items filmed at the aquarium by other individuals.

[24] | conclude that whether there is a commercial purpose or not
is a triable issue. Whether criticism or review applies is also a
triable issue, due to the manner in which the Aquarium should
have been given credit: see BCAA et al. v. Office and Professional
Employees' Int. Union et al., 2001 BCSC 156(CanLll) at para. 205.
Finally, the issue of whether this video is within the category of
research or education is also an issue for the trial court. The
overall issue is one of fairness. Chief Justice McLachlin in CCH at
paragraph 57 states:

. If a criticism would be equally effective if it did not actually
reproduce the copyrighted work ... this may weigh against a
finding of fairness.

At paragraph 52 is stated:
... whether something is fair is a question of fact and depends on
the facts of each case.

[25] | therefore conclude that all aspects of fair dealing are issues for the trial
court. It does not so clearly apply as to render the claim frivolous. There is
therefore a fair question to be tried.

o Section 29.1 — Criticism and review [Fair dealing] — Ascertaining fair dealing is a
two prongs test

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

[140] The test for fair dealing as articulated by the Supreme Court of Canada

in CCH Canadian Ltd. v. Law Society of Upper Canada [Fn 66 CCH

Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1

S.C.R. 339 (S.C.C.). [CCH]] has two steps. The first is to determine

whether the dealing is for an allowable purpose enumerated in the Act.

The second is to assess whether the dealing is "fair." [Fn67 Public
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Performance of Musical Works, Re, 2012 SCC 36, [2012] 2 S.C.R. 326
(S.C.C.). [Bell] at para 13.] CCH set out six factors which "could help
determine whether or not a dealing is fair. These factors may be more or
less relevant for assessing the fairness of a dealing depending on the
factual context of the allegedly infringing dealing." [Fn68 CCH at para
60] These factors are not prerequisite conditions that have to be met
individually for a dealing to be fair.

o Section 29.2— News reporting [Fair dealing] —Ascertaining fair dealing is a two
prongs test

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[140] The test for fair dealing as articulated by the Supreme Court of Canada
in CCH Canadian Ltd. v. Law Society of Upper Canada [Fn 66 CCH
Canadian Ltd. v. Law Society of Upper Canada, 2004 SCC 13, [2004] 1
S.C.R. 339 (S.C.C.). [CCH]] has two steps. The first is to determine
whether the dealing is for an allowable purpose enumerated in the Act.
The second is to assess whether the dealing is "fair." [Fn67 Public
Performance of Musical Works, Re, 2012 SCC 36, [2012] 2 S.C.R. 326
(S.C.C.). [Bell] at para 13.] CCH set out six factors which "could help
determine whether or not a dealing is fair. These factors may be more or
less relevant for assessing the fairness of a dealing depending on the
factual context of the allegedly infringing dealing." [Fn68 CCH at para
60] These factors are not prerequisite conditions that have to be met
individually for a dealing to be fair.

o Section 29.4 — Reproduction for instruction — The display exception may apply
even if multiple copies of a work are reproduced
Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board
[356] Access argues that subsection 29.4(1) does not apply when multiple
copies are made. However, as the Objectors note, there is no such restriction
in that provision.

[357] While there may be instances where an excessive number of
copies made would suggest that the purpose was not, in fact, for
"display," there is no reliable evidence beyond the logging stickers as to the
purpose for which those copies were made. Furthermore, even if the
frequency with which multiple copies were made when this purpose was
checked could be treated as an approximation of the frequency with which
copies were not actually made for "display," the parties did not submit this
information.

o Section 29.4 — Reproduction for instruction — A workbook would not meet the
requirement of being a medium appropriate for reproduction for education or for
examination

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board

[363] While it is possible that there may be occasions where a workbook may
be suitable for a test or exam, it appears to us — based on the limited
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evidence before us — that in the vast majority of cases, it is unlikely to be
so. Not only would such a workbook have to be devoid of instructive material
(or answers) on which a student is being tested, the questions from the
workbook would have to, at least, comprise a great portion of the test to be
practical. Thus, it appears to us unlikely that an entire workbook will, in
most situations, meet the requirements of being "in a medium that is
appropriate for the purposes referred to in those subsections.”

o Section 29.4 — Reproduction for instruction — Copying events that were indicated
as being for projection in class or that were indicated as being for a student test
or exam fall within the exception

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board

[415] As discussed in Part XIV, above, we conclude that subsection 29.4(1)
— display for the purposes of education or training — is applicable to
copying events that were indicated as being for projection in class. This
is so for both the first and second period of the Tariff.

[416] We also conclude that subsection 29.4(2) — reproduction of a work
as required for a test or examination — is applicable to copying events
that were indicated as being for a student test or exam, but only for the
second period of the Tariff.

o Section 29.24 — Backup copies — For this exception to apply, all the conditions
shall be met

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[170] From a practical standpoint, the exception for backup copies under
section 29.24 of the Act could be one that finds widespread application within
the broadcasting industry. Every backup copy must nevertheless meet
the requirements of the provision to be non-infringing and thus, non-
compensable in the context of a tariff-setting exercise.

[171] While compliance with the requirements of paragraphs 29.24(1)(a) to
(c) of the Act is relatively easy to establish, potential issues may arise with
respect to paragraph 29.24(1)(d) and subsection 29.24(3) in the context of
station groups that share backup copies. However, there is nothing to
suggest that copies are being given away. Furthermore, given that
reproductions made by radio stations have historically been covered by a
licence (usually in the form of a tariff), it does not appear to us that the
situation referred to in subsection 29.24(3) arises with any frequency.

[172] Therefore, we conclude that, on a balance of probabilities, the
backups radio stations create almost always meet the requirements of
section 29.24 of the Act, and therefore should benefit from its
exception.

o Section 30.3 — Permitted acts — Section 30.3 applies to reprographic machines
even if they have other capacities

ROBIC, LLP
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Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

[240] We note that subsection 69(2) is not the only instance in which the Act
refers to one capability of a device without excluding those devices that have
other capabilities in addition to the identified one.

[241] For example, subsection 30.3(1) of the Act applies in relation to a
machine for the making, by reprographic reproduction, of copies of works in
printed form. It is common for such machines to have additional
capabilities, including the sending of scanned images by fax. This
additional capability does not deprive the machine of its characteristic
of being "a machine for the making, by reprographic reproduction, of
copies of works in printed form." It therefore appears to us that
subsection 30.3(1) applies equally to photocopy machines with fax
capabilities as it does to those without.

) Section 30.71 — Temporary reproductions — This exception refers to technological
process, not a business one

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

ROBIC, LLP

[178] We note, however, that section 30.71 of the Act refers to a
technological process, not abusiness process or economic activity. To
interpret this provision in the manner advanced by CAB could have the effect
of deeming any business operation which consists of one or more steps
involving technology as a "technological process." Any reproduction of
protected works or other subject-matter in carrying out this process would be
exempted from copyright liability. There is nothing to suggest that the
legislator's intent was to provide such a wide-ranging exception. While
components of a business process may indeed consist of, or involve
various technological processes, this does not make all of them one
large "technological process," within the meaning of section 30.71.

[179] The Government of Canada, in one of its explanatory documents for
the CMA, stated that: "The bill clarifies that the making of temporary,
technical and incidental reproductions of copyrighted material as part of a
technological process is allowed."[Fn88 Industry Canada, "The Copyright
Modernization Act” (29 September 2011) Backgrounder:
https://www.ic.gc.caleic/site/064.nsf/eng/06803.html.] While we are mindful
of the limited reliability and weight of such statement, we believe it is a useful
guidepost to the kind of activities the provision sought to capture.

[180] While we do not go so far as to state that a technological process
may not have human input — for it often will — it appears to us that this
provision was intended to capture copies that happen automatically, or
without the direct control of the user. This relates to the requirement
that the reproduction forms an essential part of the technological
process. A "technological process" contemplated by section 30.71 of
the Act will generally not be able to function correctly or efficiently
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without the making of the reproduction. It will, therefore, generally not
be up to the user to determine whether the copy is made or not.

o Section 30.71 — Temporary reproductions — The reproduction exists only for the
duration of the technological process

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[181] The "automatic" nature of the reproduction is also captured in the
temporal limitation in paragraph 30.71(c) of the Act, which states that "the
reproduction exists only for the duration of the technological process." This
suggests that the destruction of such reproduction is likely to be
automatic, as a result of the technology used. In contrast, in other
provisions of the Act where reproductions may only be retained for a
period of time, and where a positive act must be done by a person to
destroy the reproduction beyond such period of time, language such
as "must be destroyed" is used. [Fn89 See e.g., Copyright Act, supra note
2, ss.29.22(4), 29.24(3), 29.7(2), 30.01(5), 30.01(6) and 30.1(3).] [emphasis
added]

[185] Rather, by linking the duration of the existence of the reproduction to
the technological process it is related to, the exception can apply without
discriminating against technological processes which may be of longer
duration (for example, a copy of a facsimile transmission that remains in the
facsimile device's memory for a day because of a paper jam or lack of ink).

[186] Given the above findings, we exclude the following copies as benefiting
from this exception: Ingest, Music Evaluation, Main Automation System,
Voice-Tracking, Backup and Live Performance copies. These copies are
either not an essential part of a technological process, do not exist only for
the duration of a technological process, or both.

. Section 30.71 — Temporary reproductions — These reproductions do not have any
independant purpose

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

ROBIC, LLP

[188] The requirement that the reproduction's only purpose is to
facilitate a non-infringing use means that reproductions that fall under
section 30.71 of the Act are those that are useless or non-usable, but
for the technology that causes them to be created in the first place.
They have no other independent purpose or use than to allow the
technological process to run its course.

[189] Examples of reproductions which would seem to fall within the scope
of section 30.71 of the Act are the buffer copies in a photocopier or printer,
or the reproductions made in volatile memory of a computer. Those types of
reproductions result from the technology used to achieve a non-infringing
use and cease to functionally exist when the process is over.

[190] Similarly, Streaming copies are made as part of a technological
process (e.g., the actual broadcast or stream of a program) and don't
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have an existence outside of the technological process. These
"buffer"-like copies appear to us to be the product of the digital
technology being used which inherently makes copies while using the
musical track. Furthermore, in the present matter, for both kinds of
copies, the resulting use (broadcasting or streaming of a radio
program) will not be an infringement of copyright. Therefore, we can
conclude that the sole purpose of these copies is to facilitate a non-
infringing use.

o Section 30.71 — Temporary reproductions — Streaming copies fall under this

exception

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

[192] In conclusion, we reject the argument that the entire process of
program assembly performed by commercial radio stations is a single
technological process. However, we conclude that Streaming copies do
meet the requirements of section 30.71 of the Act.

o Section 30.9 — Ephemeral recordings—broadcasting undertaking — This exception
is applicable to any reprodcutions done for the sole purpose of a broadcast
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

ROBIC, LLP

[195] First, the introductory wording of 30.9(1) of the Act was amended to
replace the phrase "solely for the purpose of transferring it to a format
appropriate for broadcasting" by "solely for the purpose of their
broadcasting.” This expands the types of reproductions that are subject to
section 30.9. The exception is no longer limited to reproductions done
for "format-shifting" purposes but is now applicable to any
reproductions done by a broadcasting undertaking for the sole purpose
of making its broadcast.

[196] Second, the phrase "or has a licence to use the copy" were added
to paragraph 30.9(1)(a) of the Act to capture situations where a radio
station does not own the copy of the sound recording, performer's
performance or work involved, but rather has a licence to use it.

[197] Third, and most importantly for this proceedings' purpose, is the repeal
of subsection 30.9(6) of the Act, which, before the coming into force of the
CMA, stated that
[t]his section does not apply if a licence is available from a collective
society to reproduce the sound recording, performer's performance or
work.

[199] As with any exception, a user wishing to benefit from 30.9 of the
Act has to be compliant with all the requirements of the provision.
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. Section 30.9 — Ephemeral recordings—broadcasting undertaking — This exception
covers reproductions that are temporary in nature and are made for broadcast
purpose

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[211] If the possibility of having a rolling 30-day mechanism to benefit from
section 30.9 of the Act was intended by Parliament for the reproductions
targeted therein, that provision would be drafted differently, namely as a
general exception with no time limit. In 2012, section 30.9 was amended to,
inter alia, ensure that broadcasting undertakings could benefit from a limited
exception for 30 days. Any other interpretation would render the part of
subsection 30.9(4) reference to the 30-day limitation meaningless, in
particular when considered in the scheme of the Act and with other
exceptions provided therein.

[212] When considering section 30.9 of the Act in its entirety,
particularly subsection 30.9(4), it becomes clear that the provision is
intended to find application in the case of temporary or ephemeral
reproductions that are made by radio stations as part of their
broadcasting activities. In our opinion, other reproductions that are
more durable in nature and that are preserved and used by radio
stations for a longer period of time as a result of their role or function
in the broadcasting process were never intended to be covered by the
exception provided under section 30.9.

o Section 31 — Interpretation [Retransmission] — Televsion programming is subject
to two types of approval: one under the Copyright Act and the other under the
Broadcasting Act

2251723 Ontario Inc. v. Bell Canada, 2016 CarswellOnt 18345 (Ont. Sup. Ct.; 2016-11-22)

Myers J.

[VMedia seeks an order declaring that its new internet retransmitting service is not infringing

Bell's copyrights in CTV television broadcasts.]

[8] People or companies who want to broadcast television

programming over the public airwaves in Canada need at least two

types of approval:
a. First, their broadcasting undertaking (that is, their broadcasting
line of business) must be legal under the Broadcasting Act, SC
1991, ¢ 11. To broadcast lawfully in Canada, a broadcaster
needs either a license or an exemption order obtained from the
Canadian Radio-television and Telecommunications
Commission under the Broadcasting Act.
b. Second, people who are entitled to broadcast television
programming also need access to content to broadcast. They
need TV shows or programming. The creators, authors, and
owners of TV shows are protected by copyright laws. Under the
Copyright Act, RSC 1985, c. C-42, the owner of the copyright in
a work has the “sole right to produce or reproduce the work or
any substantial part thereof in any material form whatever.” This
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means that if a broadcaster wants to air a program, it must either
own the copyright (perhaps by producing the show itself) or
obtain permission from the copyright owner to broadcast the
program. This permission is often in the form of a license of the
owner’s copyright(s).

[9] A copyright license allows the license holder to reproduce a
copyrighted work. It has nothing to do with a regulatory license
to broadcast under the Broadcasting Act. There are two distinct
licenses at play which reflect permissions from two different
sources —the CRTC and the owner of the copyrightin a TV show.

[10] It is illegal under the Broadcasting Act for someone to
broadcast a TV show without a license or an exemption from the
CRTC even if the broadcaster owns or has permission from the
copyright owner to reproduce the TV show. The converse is also
true. A person with a broadcasting license or exemption order from the
CRTC will breach a copyright owner’s rights if it broadcasts a
copyrighted program without the permission of the copyright owner.

[11] In effect, and historically, a broadcaster needed both a license from
the CRTC and a license from the copyright owner in order to broadcast
a TV show over the public airwaves in Canada.

o Section 31 — Interpretation [Retransmission] — Broadcasters whose broadcasting
is lawful only due to the CRTC’s Exemption Order Internet are excluded from the
compulsory license copyright infringement protection provided to cable and other
retransmitter —Those broadcasters are to negotiate for licenses individually

2251723 Ontario Inc. v. Bell Canada, 2016 CarswellOnt 18345 (Ont. Sup. Ct.; 2016-11-22)

Myers J. [footnotes omitted]

ROBIC, LLP

[23] Parliament decided that unregulated internet broadcasters should
not be entitled to compulsory licenses under the Copyright Act. So it
amended s. 31 of the Copyright Act in 2002 to remove the compulsory
license from new media or internet broadcasters. That is, although
they are unregulated and may lawfully broadcast on the internet
without a license from the CRTC, if internet broadcasters want to
obtain programming, they need the consent of copyright owners
in the ordinary course even if they want to simultaneously
retransmit local over-the-air television just like a cable company.

[24] There is no doubt that the legislative purpose of the new
definition of “new media retransmitters” that Parliament added to
s. 31(1) of the Copyright Act was distinctly and clearly aimed at
requiring internet broadcasters to obtain copyright approval for
simultaneous retransmission over the internet of local over-the-
air television. The statute was amended expressly to deal with this
issue. The contemporaneous legislative history and Hansard are
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uniformly and unusually clear. Parliament first considered giving
internet retransmitters access to compulsory licenses and introduced
a draft bill in the House of Common to do so. But, after study in
legislative committee, Parliament decided to change the bill to deny
free programming to internet simultaneous retransmitters of local over-
the-air television. While care must be taken with legislative history and
especially with Hansard, to ensure that they fairly reflect a discernable
intention of Parliament as a whole, rather than any individual member
of Parliament or political party, in this case, the intention is
unanimously expressed and particularly clear.

[25] The legislative drafters of s. 31 expressed Parliament’s decision
to remove the compulsory license from internet broadcasters in an
unusual way. Rather than just saying clearly that internet broadcasters
do not qualify as “retransmitters” who obtain a compulsory license
under s. 31 (2) of the Copyright Act, Parliament amended the definition
of “retransmitters” in s. 31 (1) of the statute to exclude from
“retransmitters” those broadcasters whose broadcasting is lawful only
due to the CRTC’s Exemption Order.

[26] By excluding from the group of broadcasters who are entitled to a
compulsory license those whose broadcasts are lawful only due to the
CRTC’s Exemption Order, Parliament left it open to the CRTC to
change its policy in future and to thereby provide compulsory licenses
without the need for Parliament to amend the statute again. Should the
CRTC decide to regulate some internet broadcasters and set certain
license terms for them, then those license holders would be entitled to
broadcast under their newly defined licenses and they will not be
broadcasting lawfully only by reason of the Exemption Order.
Therefore, Parliament provided the CRTC with the power to
decide whether to grant compulsory licensing to future internet
retransmitters and thereby to exempt them from copyright
infringement claims.

[28] The CRTC was perfectly clear that it understood that the point of the
recent amendment to the Copyright Act was to exclude internet
retransmitters from the compulsory license copyright infringement
protection provided to cable and other retransmitters. The CRTC
determined that it was in the best interest of Canadian broadcasting policy
for internet retransmitters to be subject to broadcasters’ copyrights and to
negotiate for licenses individually. It declined to change the Exemption Order
at that time. It has made some amendments to the Exemption Order since
then but none that affects the outcome of this case.

o Section 31 — Interpretation [Retransmission] — Internet broadcasting by a BDU
licensee is a separate undertaking from its licensed broadcasting undertakings.
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2251723 Ontario Inc. v. Bell Canada, 2016 CarswellOnt 18345 (Ont. Sup. Ct.; 2016-11-22)

Myers J.
[36] VMedia’'s argument runs squarely into the CRTC's determination that
internet broadcasting by a licensee is a separate undertaking from its
licensed broadcasting undertakings. If new media or internet
broadcasting is a separate undertaking from VMedia's BDU licenses, then
VMedia’s use of the internet is indeed only lawful due to the Exemption Order
and therefore it does not qualify for the compulsory license in s. 31 (2) of the
Copyright Act.

o Section 31 — Interpretation [Retransmission] — The compulsory licence only
applies to retransmitters that do not fall within the definition of “new media
retransmitter”

2251723 Ontario Inc. v. Bell Canada, 2016 CarswellOnt 18345 (Ont. Sup. Ct.; 2016-11-22)

Myers J.

[47] Inits Broadcast decision CRTC 2015-184, the CRTC accepted VMedia's
submissions. At para. 5, the CRTC recited the arguments of objectors who
claimed that VMedia’'s proposed service should not be licensed because it
was an internet service that fell under the Exemption Order. At para. 11, the
CRTC reiterated its view that broadcasting services that use a private,
managed network are not “delivered and accessed” by the internet and do
not fall under the Exemption Order. The use of a private, managed network
rather than the public internet to transmit signals seems to be integral to the
CRTC's understanding of IPTV. The “internet protocol” in IPTV refers to the
formatting of the data that is transmitted. Not all transmissions that use
internet protocol format actually travel over the public internet backbone
architecture (wires). The CRTC regulates IPTV because it is not
“delivered and accessed on the Internet” as required for the Exemption
Order to apply.

[54] I am called upon to decide if VMedia’s new service is broadcast lawfully
only by reason of the Exemption Order. As the new service is delivered and
accessed over the internet it does. This is supported by the fact that VMedia’'s
new service does not meet the factors for IPTV that the CRTC laid out in its
2015 decision that differentiated VMedia's IPTV service from service
delivered and accessed over the internet that is lawful only under the
Exemption Order. In offering its new service, VMedia is carrying on an
undertaking as a new media retransmitter under s. 31 (1) of the
Copyright Act. VMedia’'s new service therefore does not qualify for the
compulsory license under s. 31 (2) of the Copyright Act which is only
available to retransmitters who are not new media retransmitters.

o Section 32.1 — No infringement — Specific statutory provisions supplant the
general provisions of the Act
Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.
Q.B.; 2016-04-21) Eidsvik J.
[132] The CPRA, properly interpreted, allows for disclosure without
restriction after a defined period of time. It is a complete and specific
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code that applies to all oil and gas property in the offshore and frontier
lands, including seismic data. Its provisions supplant any more
general pieces of legislation, such as the Copyright Act or the AIA
[Access to Information Act, R.S.C. 1985, c. A-1] to the extent that
they conflict. Therefore, the Boards and recipients of seismic data
have not breached GSI's copyright rights. Under the existing
Regulatory Regime, it is not unlawful for the Boards to disclose data
after the expiry of the privilege period in the manner that they have
been doing. There is no need to resort to the procedures set out in the
AlA to respond to requests for data.

[254] In conclusion, in my view, the CPRA [Canada Petroleum
Resources Act, RSC 1985, ¢ 36 (2nd Supp)] is not silent as to the
Boards’ ability to copy seismic data. The only reasonable interpretation
of s 101 of the CPRA and s 119 of the Federal Accord Act is that it
gives the statutory authority to the regulatory boards to disclose
material without restriction and without the consent of the owner
of such material, once the confidentiality period has expired.

o Section 32.1 — No infringement — The Canada Petroleum Resources Act
creates a specific regulatory scheme that supersedes the exceptions o the
Copyright Act

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

ROBIC, LLP

[304] Accordingly, with respect to the disclosure provisions, the
specific legislated authority in the Regulatory Regime that allows
disclosure and copying, as described above, prevails over the general
rights afforded to GSI in the Copyright Act. The CPRA [Canada
Petroleum Resources Act, RSC 1985, ¢ 36 (2nd Supp)] creates a
separate oil and gas regulatory regime wherein the creation and
disclosure of exploration data on Canadian territory is strictly regulated
and, in my view, not subject to the provisions of the Copyright Act to
the

[306] Section 32.1 exists to create a narrow defence to
infringement of copyright in circumstances where there is a
statutory obligation to disclose or copy potentially copyrighted
material in fulfilment of the purposes of the four statutes
enumerated in that provision. The Regulatory Regime is similar
in that it is also an exception to copyright, but the exception is
contained within the regime itself.

[307] In my view, the CPRA'’s [Canada Petroleum Resources Act, RSC

1985, ¢ 36 (2nd Supp)] inclusion in s 32.1 would have codified the
common law principle that the more specific CPRA prevails over the
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more general Copyright Act for the reasons stated above; however, its
inclusion in s 32.1 is not necessary.

o Section 32.1 — No infringement — Specific statutory provisions supplant the
general provisions of the Act

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[318] In conclusion on this question, | find the Boards have not
breached GSI's rights under the Copyright Act by copying, or allowing
others to copy, the seismic data GSI deposited with them. The
specific legislative authority in the CPRA and Federal Accord Act
overrides the general rights contained in the Copyright Act.
Further, or in the alternative, the Regulatory Regime created a
compulsory licencing system through which the Boards have the
authority to copy, and as a result they are not infringing the
Copyright Act when they do so,

[319] In conclusion, GSI's submissions ignore the reality that
Parliament’s purpose and intention when it enacted the CPRA was to
allow for public disclosure of seismic data after a period of time to allow
for necessary oil and gas exploration of the Canadian offshore and
frontier lands. The wording of the CPRA, properly interpreted,
allows for disclosure without restriction after a defined period of
time. It is a complete and specific code that applies to all oil and
gas intellectual property in the offshore and frontier lands,
including seismic data. Its provisions supplant any more general
pieces of legislation, such as the Copyright Act or the AlA.

o Section 32.1 — No infringement — Specific statutory provisions allowing the
reproduction and isclossure of copyrighted material does not mean that the
material is not protected by copyright

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[321] Having said this, | disagree with the Defendants’ position that the
Regulatory Regime did not provide for proprietary rights in the seismic
material. Instead, in my view, GSI has full copyright and other
proprietary rights over its seismic data, but the Regulatory Regime
applies to the extent that it conflicts with the Copyright Act; the
Regulatory Regime, in effect, creates a compulsory licence over the
data in perpetuity after the expiry of the confidentiality or privileged
period.

) Section 32.1 — No infringement — Disclosure pursuant to an AIA is not an
infringement of copyright
Guelph Police Services Board (Re), [2016] O.I.P.C. 73 (Ont. I.P.C.; 2016-04-22) D. Smith,

Adjudicator
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[15] Furthermore, an institution providing copies of copyrighted records to
requesters is not a breach of copyright. Sections 32.1(1)(a) of the Copyright
Act provides that:

It is not an infringement of copyright for any person

to disclose, pursuant to the Access to Information Act, a record within
the meaning of that Act, or to disclose, pursuant to any like Act of the
legislature of a province, like material; [emphasis added by me]

o Section 32.1 — No infringement — The permissible disclosure does not allow for its
reproduction by its recipent — Copyright is not lost by the statutory disclosure
Guelph Police Services Board (Re), [2016] O.I.P.C. 73 (Ont I.P.C.; 2016-04-22) D. Smith,
Adjudicator
[16] There is protection for the copyright owner provided in the Copyright Act
regarding copies being made by requesters after disclosure. Section 32.1(2)
of the Copyright_Act provides that:
Nothing in paragraph (1)(a) or (b) authorizes a person to whom a
record or information is disclosed to do anything that, by this Act, only
the owner of the copyright in the record, personal information or like
information, as the case may be, has a right to do.

[17] In support, | note that Adjudicator John Higgins in Order MO-3179, when
considering an argument about whether a training manual was exempt under
the mandatory third party information exemption in section 10(1), stated that:
...assuming (without making a finding) that the manual is
subject to copyright, | note that although disclosure of
copyrighted_material under the Act is not a breach of the
Copyright Act, [Fn3 R.C.C. 1985, c. C-42. See also Order MO-
2016.] section 32.1(2) of that statute indicates that copyright
continues to attach to records that are subject to such
disclosure. [Fn4 Section 32.1 of the Copyright Act states in part:
32.1 (1) It is not an infringement of copyright for any
person (a) to disclose, pursuant to the Access to
Information Act, a record within the meaning of that Act, or
to disclose, pursuant to any like Act of the legislature of a
province, like material; (2) Nothing in paragraph (1)(a) or
(b) authorizes a person to whom a record or information is
disclosed to do anything that, by this Act, only the owner
of the copyright in the record, personal information or like
information, as the case may be, has a right to do.
[emphasis added by me]

o Section 32.1 — No infringement — Disclosure pursuant to an AIA is not an
infringement of copyright
Guelph Police Services Board (Re), [2016] O.I.P.C. 73 (Ont. I.P.C.; 2016-04-22) D. Smith,
Adjudicator
[19] To show that a “regularized system of access” exists, the institution must
demonstrate that:
e a system exists
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¢ therecord is available to everyone, and
e there is a pricing structure that is applied to all who wish to obtain
the information [Fn 6 Order MO-1881.].

[20] Section 15(a) is intended to provide an institution with the option of
referring a requester to a publicly available source of information where the
balance of convenience favours this method of alternative access. It is not
intended to be used in order to avoid an institution’s obligations under the
Act.[Fn 7 Orders P-327, P-1114 and MO-2280

[21] In order to rely on the section 15(a) exemption, the institution must take
adequate steps to ensure that the record that they allege is publicly available
is the record that is responsive to the request. [Fn 8 Order MO-2263.]

Examples of the types of records and circumstances that have been found
to qualify as a “regularized system of access” include:

e unreported court decisions [Fn 9 Order P-159]
statutes and regulations [Fn 10 Orders P-170 and P-1387.]
property assessment rolls [Fn 11 Order P-1316]
septic records [Fn 12 Order MO-1411]
property sale data [Fn 13 Order PO-1655]
police accident reconstruction records [Fn 14 Order MO-1573.]
orders to comply with property standards[Fn 15 Order MO-2280.]

[22] The exemption may apply despite the fact that the alternative source
includes a fee system that is different from the fees structure under the Act.
[Fn 16 Orders P-159, PO-1655, MO-1411 and MO-1573] However, the cost
of accessing a record outside the Act may be so prohibitive that it amounts
to an effective denial of access, in which case the exemption would not apply.
[Fn Oder MO-1573.17]

[23] As stated above, section 15(a) provides that a head may refuse to
disclose a record if it has been published or is currently available to the
public.

o Section 32.1 — No infringement — It is not an infringement to disclose records
pursuant to information legislation

Newfoundland and Labrador (Office of the Premier) (Re), 2016 CanLll 62437 (N.L. I.P.C;

2016-08-25) D. Molloy
[8] The Third Party has argued that the document is copyrighted property and
that federal copyright law prohibits its disclosure. However, the Copyright
Act, RSC 1985, c. C-42 explicitly provides, in section 32.1, that it is not an
infringement of the Copyright Act to disclose a record pursuant to
federal or provincial access to information legislation.

o Section 34 — Copyright [Remedies] — Interim injunction to issue to enjoin
a former employee to reproduce copyrighted material

9210-6194 Québec inc. v. Cirrus Automation inc., 2016 CarswellQue 179 (Que. Sup.

Ct.; 2016-01-19) Bureau J.
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[58] Il s’agit d’'un cas patent de non-respect, par un employé-clé, du
devoir de loyauté quant a des informations confidentielles,

stratégiques et spécifiques a une occasion d'affaires déja bien
développée.

[59] En de telles circonstances, malgreé les libertés de commerce et les
principes fondamentaux permettant la concurrence et le droit au
travail, il serait totalement inapproprié de permettre ou de cautionner
de tels agissements. Les gestes posés par Alain Cyr pour obtenir,
copier et par la suite utiliser des données, des outils, des
informations pour développer, rassembler, organiser et par la
Suite présenter a la cliente Norampac une nouvelle soumission,
ne peuvent étre acceptés.

[70] Méme si Alain Cyr pouvait connaitre ou méme avoir en
mémoire plusieurs de ces informations, il n’en demeure pas
moins qu’il a carrément copié, de fagon systématique, tous les
dossiers sur lesquels il a travaillé au cours des derniers mois et
gu’il a été en mesure ou en situation, tout au moins jusqu’a ce
gue la demanderesse obtienne une injonction provisoire et
ensuite une ordonnance de sauvegarde, de consulter, analyser,
revoir, se remémorer le contenu de ces informations en les
examinant. Il lui était impossible de se remémorer toutes ces
informations sans I'aide ou le support des dossiers subtilisés et
copiés. Ces agissements déloyaux lui permettent ainsi d’avoir accés
a un ensemble de dossiers qui ne sont pas sa propriéte.

[94] ORDONNE aux défendeurs, pour valoir jusqu’au jugement final
sur la demande d’injonction permanente, ainsi qu’a leurs associés,
partenaires, représentants et toutes personnes morales liées ou sous
leur contrble, sous toute peine que de droit, de : [...]
94.3. NE PAS REPRODUIRE, COPIER, SAUVEGARDER, NI
AUTREMENT CONSERVER, sous quelque forme que ce soit et
sur quelque support que ce soit, avec ou sans altération,
modification ou changement de quelque nature que ce soit, tout
fichier, document et autres enregistrements appartenant a la
demanderesse et a sa filiale Groupe SD ou se rapportant a leurs
affaires incluant notamment, mais non limitativement tous les
fichiers et répertoires informatiques énumérés aux annexes A-1
et A-2 du rapport d’analyse informatique P-27, ainsi que tous les
devis, plans, dessins, croquis, montages, assemblages,
photographies ou vidéo, programmes, spécifications, fiches
techniques, soumissions, offres de services, propositions,
présentations, documents contractuels, liste de clients, liste
d’employés, chiffriers, analyses de colts de projets, rapports
financiers, rapports comptables et toute autre information
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appartenant a la demanderesse, a sa filiale Groupe SD ou se
rapportant a leurs affaires contenus sur un quelconque support
informatique ou papier.
94.4. NE PAS S’APPROPRIER NI UTILISER de quelque facon
gue ce soit et pour quelque fin que ce soit, les items décrits au
paragraphe précédent.

o Section 34 — Copyright [Remedies] — Plagiarism of a professor shall not be
tolerated and could be sanctionned

Syndicat des chargées et chargés de cours de I'Université du Québec a Montréal et Université

du Québec a Montréal, 2016 CanLlIl 240 (Que. S.A.T.; 2016-01-02) Faucher, Arbitrator

[205] Par ailleurs, il est unanimement reconnu que le plagiat
constitue une faute trés grave de la part d’'un enseignant. On
assimile une telle faute a la malhonnéteté, la fraude voire méme
au vol. Le respect de la propriété intellectuelle est d’ailleurs
considéré sacré dans le monde universitaire. La mention des
sources est clairement une pratique applicable chez I'employeur
et le défaut de la respecter est matiere a sanction.

[206] L'on ne saurait pas non plus tolérer qu'un enseignant
s’adonne a du plagiat en raison de son role de modéle aupres de
ses étudiants. La Cour supréme rappelle dans I'affaire Conseil de
I'éducation de la cité de Toronto [Fn6 Conseil de I'éducation de
Toronto (Cité) c. F.E.E.E.S.O., district 15, 1997 CanLIl 378 (CSC),
[1997] 1 RCS 487.] le rble de modele joué par les enseignants et ce,
méme a I'extérieur des salles de cours:
54. L’alinéa 264(1)c) exige des enseignants qu'ils inculquent, par
les préceptes et I'exemple, la plus haute considération pour la
vérité, la justice, la loyauté, le patriotisme, I'humanité et la
bienveillance. Ce sont des valeurs que tout parent désire que son
enfant apprenne. Du fait de leur situation de confiance, les
enseignants doivent précher par I'exemple et par leur
enseignement, et ils donnent 'exemple autant par leur conduite
en dehors des salles de cours que par leur prestation dans
celles-ci. En conséquence, toute mauvaise conduite en dehors
des heures normales d’enseignement peut constituer le
fondement de procédures disciplinaires.

[207] Il faut d’ailleurs souligner qu’il serait assez étrange que lI'on
applique a I'enseignant un standard différent et moindre que
celui que I'on applique aux étudiants.

o Section 34 — Copyright [Remedies] — Various remedies are open to the
copyright owner in case of infringement of his rights
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Société québécoise de gestion collective des droits de reproduction (Copibec) v.
Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.
[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[26] En ne soulignant que ceux davantage pertinents en I'espece, les
recours en cas de violation du droit d’auteur sont prévus a la Partie IV
de la LDA :
-demande de dommages pour violation des droits
patrimoniaux de l'auteur [Fn18 Art. 34 (1) de la LDA.];
-demande de dommages pour violation des droits moraux de
lauteur [Fn19 Art. 34 (2) et (4) de la LDA.];
-demande de condamnation au paiement des honoraires et
des frais [Fn20 Art. 34 (3) de la LDA.];
- conclusions de nature injonctive [Fn21 Art. 34 (1) de la LDA.];
- destruction du matériel reproduit illégalement [Fn22 Art. 38 (2)
de la LDA];
- demande de condamnation a des dommages exemplaires
[Fn23 Art. 38.1 (7) de la LDA.];
- demande de condamnation au remboursement des profits réalisés
par la vente du matériel reproduit sans autorisation [Fn24 Art. 35 (1)
de la LDA.].

o Section 34 — Copyright [Remedies] — A class action is not appropriate when
the importance of the reproduction of each work has to be ascertained
Société quebécoise de gestion collective des droits de reproduction (Copibec) v.
Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
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[86] En Il'espéce, a supposer méme que le Tribunal répondait
affirmativement aux questions communes formulées par Copibec et
gu'’il concluait en conséquence que I'Université n'a pas obtenu les
autorisations des personnes désignées pour représenter les auteurs,
éditeurs ou titulaires de droit hors Canada avant de reproduire les
ceuvres a I'égard desquels elles sont titulaires, ou concessionnaires,
de droit, « une fois cet aspect décidé », les parties n'auraient pas «
réglé une part non négligeable du litige ». La décision sur cette
guestion d'absence d'autorisation n’aurait en effet qu'un impact
négligeable, voire aucun impact, sur le sort du recours des membres
puisque le litige sur la question de la faute de I'Université, en
I'occurrence la violation de droits d’auteur en contravention de la LDA,
demeurerait entier, étant donné que celles relatives au caractére «
original » de chaque ceuvre, a la détermination de I'« importance » de
chaque partie d'ceuvre reproduite et du droit de I'Université a
l'utilisation équitable de ces ceuvres demeureraient non résolues.

[87] Au surplus, suivant le droit applicable ces questions nécessitent

une étude individualisée des circonstances propres a chaque ceuvre et

chaque membre. Ainsi, la faute et la responsabilité de I'Université a

I’égard de chacun des membres, et donc le droit de chacun d’eux aux
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conclusions recherchées, ne peut pas découler d’ « une décision
collective » [Fn87 Vivendi c. Dell'Aniello, 2014 CSC 1 (CanlLll), [2014] 1
R.C.S. 3,] par. 58] qui ferait progresser le réglement du litige « pour
'ensemble des membres du groupe » [Fn88 Id. par 60].

o Section 34 — Copyright [Remedies] — A class action is not appropriate as

the matter of fair dealing must be ascertained with respect to each work
Société quebécoise de gestion collective des droits de reproduction (Copibec) v.
Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.
[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]

[97] Aucune de ces questions (in respect of the fair dealing] ne se préte
pas a une « décision collective» sur la base de la situation des
personnes désigneées, et qui réglerait « une part non négligeable du
litige » pour 'ensemble des membres du groupe.

[98] Ce constat, joint au surplus au nombre important de
permutations possibles en fonction de la situation propre a
chacun des membres du groupe proposé, permet de conclure
gue, analysé en conjonction avec I'exigence de proportionnalité,
le critere du paragraphe 575.1° C.p.c. n’est pas rencontré.

o Section 34 — Copyright [Remedies] — A class action is not appropriate with
resepct to infringement of the moral right of integrity since the matter of
prejudice to the honor of the authors must be analysed indiviually

Société québécoise de gestion collective des droits de reproduction (Copibec) v.

Université Laval, 2016 CarswellQue 1651 (Que. Sup. Ct.; 2016-02-26) Beaupré J.

[revd 2017 QCCA 199 (Que. C.A.; 2017-02-08)]
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[108] Ajoutons qu’outre ce constat quant a I'absence d’'une question
commune concernant la responsabilité de I'Université, au chapitre des
dommages moraux réclamés une conclusion favorable en faveur de
'une des personnes désignées pour représenter le sous-groupe des
auteurs, a supposer méme qu’elles aient l'intérét suffisant pour
exercer un tel recours au nom des titulaires des droits moraux, ce dont
nous discuterons plus loin dans I'analyse du critere du paragraphe
575.4°, n’aurait non plus aucun impact positif sur le droit des membres
du sous-groupe a ces dommages.

[109] En effet, selon Il'article 28.2 de la LDA, le droit aux
dommages moraux nécessite I'analyse de la « maniére » dont
I'ceuvre a été reproduite illégalement, de facon a vérifier s’il s’agit
d’une modification telle qu’elle porte atteinte a I’honneur et a la
réputation de I'auteur concerné. Encore une fois, tel que démontré
lors de la discussion qui précede sur les principes juridiques généraux
en matiére de droit d'auteur, cette analyse est essentiellement
subjective et ne peut étre effectuée qu’au cas par cas.
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[110] En somme, dans notre affaire, loin d’éviter une répétition de I'analyse
juridique, le recours envisagé nécessiterait au contraire la présentation d'une
preuve particularisée dans chaque cas et une appréciation de multiples
questions individualisées, et ce, tant pour établir la faute et la responsabilité
de I'Université, que le droit des titulaires aux dommages réclames.

o Section 34 —Copyright [Remedies] — An assignee cannot claim for damages that
occured prior to the assignement

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]
[60] The CSA is only entitled to damages from the date following the
date of the written assignments from the authors of the 2015 CSA Code
(Denturist Group of Ontario v Denturist Association of Canada, 2014 FC 989
(CanlLll) at para 68).

o Section 34 —Copyright [Remedies] — If a director has not acted outside its
corporate dutes he will not be held personnaly liable for the infringementss of the
corporation

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]

[62] While [co-defendant] Gordon Knight is the sole directing mind of the
corporate Respondent and responsible for day-to-day activities of the
Respondent Corporation, there is no evidence before the Court that he
acted outside his duties as a director and officer of [co-defendant] PS
Knight Co Ltd. and no real argument was presented at the hearing on this
issue. | do not find personal liability by Gordon Knight [...]

o Section 34 — Copyright [Remedies] — The place where plaintiff has suffered
damages for copyright infringement is a proper venue to institute
infringement proceedings

Capitale en féte inc v. Ouellet, 2016 CarswellQue 2578 (Que. Ct.; 2016-03-10) Coderre J.

[Upon preliminary motion to change venue]

[23] Le Tribunal conclut, comme le fait le juge Rancourt dans
l'affaire Bergeron c. EcoMaris que La Capitale en Féte inc. est bien
fondée de contester l'avis de dénonciation d'un moyen déclinatoire
présenté par monsieur Ouellet sur la base de l'article 42 du Code de
procédure civile en vigueur depuis le 1°" janvier 2016, car méme si cet
article ne mentionne pas spécifiguement le cas d'une demande basée
sur la violation d'une loi, telle la Loi sur le droit d’auteur, une telle
violation, comme celle alléguée en l'instance, est de la nature d'un cas
de responsabilité civile extracontractuelle. En effet, le recours en
l'instance requiert, tel que le Tribunal I'a mentionné plus haut, d'abord
I'établissement du droit d’auteur, ensuite le fait qu'il y a eu violation de
ce droit et enfin, qu'une indemnisation du préjudice est due par la voie
de dommages-intéréts. Ainsi, cela est similaire a ce l'on retrouve au
paragraphe 2 de l'article 42 du Code de procédure civile.
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[24] Comme dans l'affaireBergeron c. EcoMaris [2016 QCCS 546], le
Tribunal conclut que La Capitale en Féte inc. a démontré, par les divers
documents qu'elle a déposés lors de l'audition du 3 mars 2016 et les
témoignages de monsieur Champoux et de monsieur Lamouche que I'un
des lieux ou le préjudice est subi est celui du siege social de cette
entreprise, lequel est situé dans la ville de Québec, donc dans le district
judiciaire de Québec, district ou la requéte introductive d'instance a été
timbrée.

o Section 34 — Copyright [Remedies] — Post hearing condcut is irrelevant in
the determination of court costs
Canadian Standards Association v P.S. Knight Co. Ltd., 2016 CarswellNat 990, (FC; 2016-04-

07) Mason J.

[14] However, | do agree with the Respondents that the post hearing
conduct of Gordon Knight, however scornful and derisive, is not a
factor to be considered in determining the costs award to the Applicant.

[18] Finally, while the conduct of the Respondents was certainly questionable
and showed little or no regard for CSA'’s copyright in the 2015 CSA Code, |
do not find that in the limited context of this proceeding it amounts to conduct
so reprehensible, scandalous or outrageous as to justify solicitor-client costs
- such conduct is in fact the subject matter of concurrent proceedings in the
Ontario Court, to be decided in a different forum.

o Section 34 — Copyright [Remedies] — Factors to consider for punitive damages
Chung v. Brandy Melville Canada Ltd, 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-

14) Piazza J.

ROBIC, LLP

[23] The Court must now determine, in its discretion, whether the
amount claimed by Mr. Chung should be granted in whole or in part.
On this, the Court takes note of the following elements:
23.1. Before the proceedings were filed, Brandy neglected to
respond to Mr. Chung’s demand letters not once, but twice.
23.2. In its proceedings, Brandy maintained that it had no
contract with Mr. Chung, and that it was free to use his work as it
saw fit — which is an oxymoronic proposition.
23.3. At trial, Brandy denied the existence of any copyright,
alleging in support of this position the Instagram rules and
regulations and its so-called arrangement with Ms. Moisan.
23.4. Brandy used Mr. Chung’s work in a commercial context and
with a view to making profit.
23.5. Mr. Chung is a professional photographer. Taking pictures
for clients such as Brandy is what he does for a living.
23.6. Among Mr. Chung’s motivations to grant a limited license
for the use of his work on Instagram, there was, precisely, the
possibility to enter into further ventures with Brandy and to “land”
his photographs in other publications or formats of the latter,
against remuneration.
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[27] Here, the Court considers that Brandy’s behaviour lies somewhere
between these two extremes. It is clear to the Court, though, that this
behaviour is tantamount to unlawful and intentional interference [Fn7
Quebec (Public Curator) v. Syndicat national des employés de I'hopital St-
Ferdinand, 1996 CanLll 172 (SCC), [1996] 3 S.C.R. 211, para. 121.] with
Mr. Chung’s rights under both the Act and the Charter of Human Rights
and Freedoms [Fn8 CQLR, c. C-12, s. 6 and 49. See Construction Denis
Desjardins inc. c. Jeanson, 2010 QCCA 1287 (CanLll).] thus giving rise to
a condemnation for punitive damages.

o Section 34 —Copyright [Remedies] — Plagiarism could constitute an act derogatory
to the honour or dignity of a profession

Ergothérapeutes (Ordre professionnel des) v. Gagné, 2016 CanLll 22785 (Que. Ordre des

ergothérapeutes - Disc. Council QC OEQ; 2016-04-18) in an act

[82] Pour le Conseil, cette omission d’'informer I'auditoire le 16 mars
2012, suivant la trame factuelle décrite et les diverses circonstances
énumeérées [i.e. having failed to disclose that her report contained plagiarized
extracts], est un acte dérogatoire a I'honneur ou a la dignité de sa
profession ou a la discipline des membres de I'Ordre.

) Section 34 —Copyright [Remedies] — Anton piller order are available to a copyright
owner but full disclosure of the facts should be made to the Court

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]

ROBIC, LLP

[596] Ces mesures accessoires recherchées par les demanderesses,
considérées globalement s’'apparentaient fort a une demande
d’ordonnance de type Anton Piller, obtenue ex parte. Dans une affaire
ou lintimée avait obtenu une autorisation judiciaire de procéder a
lexamen des ordinateurs personnels de l'appelant, en invoquant
comme les demanderesses en l'espéce les articles 20 et 46 de
'ancien C.p.c., monsieur le juge Gascon, alors de la Cour d'appel,
avait souligné que l'ordonnance ainsi obtenue s’apparentait a une
ordonnance de type Anton Piller [Fn318 Desmarteau c. Ontario Lottery
and Gaming Corporation, 2013 QCCA 2090 (CanLll), note de bas de
page 2]. La méme analogie est appropriée en I'espece.

[597] Or, comme le souligne la doctrine canadienne en matiére de
droit d’auteur, ce type d’ordonnance est émis dans des
circonstances extraordinaires [...] [Fn319 ohn S. McKEOWN,
Canadian Law of Copyright and Industrial Design, Carswell (3rd) p.
624-625].

[598] La doctrine québécoise spécialisée en matiere de propriété
intellectuelle a aussi souligné la gravité d’'une ordonnance de type
Anton Piller et la nécessité du respect strict de ses conditions
d’émission. [...] Fn320 Mathieu PICHE-MESSIER et Marie-Aude
PIGEON, Développements récents en droit de la propriété
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intellectuelle (2009), Service de la formation continue du Barreau du
Québec, 2009, EYB 2009 DEV1629]

[601] Comme le souligne la doctrine « toute décision antérieure a
'arrét Celanese devrait étre analysée avec circonspection » [Fn323
Mathieu PICHE-MESSIER, Catherine LUSSIER, Lawrence BURTON,
Développements récents : les ordonnances d’injonction de type Anton
Piller, Mareva et Norwich en matiére de fraude commerciale, Revue
de droit de I'Université de Sherbrooke, vol. 44, n° 1 (2014), p. 148.], et
I'obligation de divulgation franche et complete des faits devrait
impliquer, par exemple, que le demandeur divulgue la présence
d’activités légitimes du défendeur, ou les résultats non
conclusifs d’une enquéte sur les opérations de ce dernie [Fn324
Id., p. 143 et note de bas de page 52 correspondante. ]. Le Tribunal
est d’avis qu’il doit en aller de méme quand le demandeur a effectué
une « enquéte » ou des vérifications qu’il savait ou aurait di savoir
incompléte.

o Section 34 — Copyright [Remedies] — For an action under paragraph 7(d) of
the Trade-marks Act, the acts complained of must be alleged to result from
the use of intellectual property or to affect intellectual property

LBI Brands Inc. v. Aquaterra Corporation, 140 C.P.R. (4th) 240 (Ont. Sup. Ct.; 2016-05-31)

Roger J.

[27] Even if the Plaintiff owns Happy Water and Water Box and even if it owns
a copyright on the icon display, the acts complained of at paras. 33 to 39 of
the Statement of Claim relate to origin and quality representations (spring
water and snow-capped mountain peak). The acts complained of have no
connection with intellectual property. While the Statement of Claim
alleges copyright infringement, the copyright allegations are unrelated
to the s. 7(d) allegations. Similarly, the allegations at para. 39 are unrelated
to a passing off action or trademark action or intellectual property action
sufficient to be intra vires. Although complicated, it is plain and obvious
that this claim cannot succeed as it is not alleged to be effected by the
use of intellectual property or to affect intellectual property. Impacting
the Plaintiff (who owns intellectual property) is not the same nor is it
sufficient.

o Section 34 — Copyright [Remedies] — Interlocutory injunction issued against
devices that enable acts of infringement and induce copyright infringement

Bell Canada v. 1326030 Ontario Inc. (iTVBox.net), 2016 CarswellNat 4944 (F.C;. 2016-06-01)

Tremblay-Lamer J.
[38] This is a motion for injunctive relief with respect to an emerging
phenomenon in the Canadian market, that of pre-loaded “plug-and-
play” set-top boxes. These boxes have several uses for consumers,
some of which are perfectly legal and some which skirt around the
fringes of copyright law. This is not the first time a new technology has
been alleged to violate copyright law, nor will it be the last. These are

guestions for the Court to resolve at trial rather than at this interlocutory
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stage. For the time being, | am satisfied that the Plaintiffs have
established a strong prima facie case of copyright infringement
and that an injunction would prevent irreparable harm without
unduly inconveniencing the Defendants.

o Section 34 — Copyright [Remedies] — A claim for copyright infringement
shall be part of the pleadings
9310-9437 Québec inc. v Marquois, 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-06-
03) Ruel J.
[45] Les défendeurs n'ont déposé aucune demande de dommages pour
violation de droits d’auteur judiciaire et ne semble pas avoir posé probleme
auparavant. Le Tribunal ne fera donc pas droit a cette demande.

) Section 34 — Copyright [Remedies] — Unsubstantiated allegation may impact on
the award of costs

Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.
[116] | am not prepared to award the lump sum costs figure claimed by the
Respondents based on an informal bill of costs which is not at this stage
before the Court. However, the Respondent is correct that Mr. Andrews’
affidavit contains a number of allegations of fraudulent representations,
undertakings and activities, as well as dishonesty, on the part of Mr. McHale.
| am persuaded by the Respondents’ argument that these unproven
allegations made by Mr. Andrews militate in favour of a substantial
costs award. To that end, | award to the Respondents costs to be assessed
which, subject to any directions arising from consideration of settlement
offers (as explained below), shall be assessed in accordance with the middle
of the range of Column IV of the Tariff. | also direct that the extra 50% counsel
fee for the services of second counsel under Item 14(b) of the Tariff shall
apply, in recognition of the work that was required to prepare to respond to
Mr. Andrews’ motions that were argued at the hearing of the application.

o Section 34 — Copyright [Remedies] — In the interest of the administration of justice,
when there is commonality and similarities in the statements of claim and defence
a stay of proceeding until a decision is reached may be warranted
1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016
CarswellNat 3697 (F.C. 2016-06-27) Gascon J.
[Upon motion to overturn prothonotary’s decision to stay nine parallel copyright infringement
proceeding until a tenth one is decided on the merits— dismissed]
[45] First, | agree with the Defendants and Prothonotary Tabib that there is
a significant overlap of issues and facts between the Nine Actions and
the Finance Action, and that this was a proper consideration to retain.
This overlap includes the ownership of copyright by Blacklock, the defences
of copyright misuse and fair dealing, as well as the proper assessment of
damages and the availability of punitive damages. Blacklock tries to
distinguish the Finance Action from the other actions because the distributed
articles were obtained from a third party and not through its subscription.
However, the Finance Action concerns the same pattern of conduct and
core issues as the other actions. In addition, the issue of copyright
ownership in the Finance Action relates to the defence of abuse of copyright
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raised in all actions. Lastly, the assessment of Blacklock's actual damages
and availability of punitive damages is a recurring theme in all actions.

[53] Irrespective of the application of the doctrine of judicial comity, the
possibility of contradictory decisions is a consideration recognized in the
case law, such as the "potential for inconsistent outcomes" mentioned at
paragraph 20 of Cold Lake [Canada (Attorney General) v. Cold Lake First
Nations (2015), 2015 FC 1197]. Furthermore, such considerations are
consistent with the goals of case management and the broad discretion
granted under paragraph 50(1)(b) of the Federal Courts Act. If any of the
Nine Actions proceed to trial, they will benefit from the legal principles
to be decided in the Finance Action, especially concerning novel legal
issues such as abuse of copyright, applying fair dealing to internal
government reporting and the allocation of damages.

[54] | emphasize that there are numerous common legal issues raised by the
Defendants in the ten actions. The Defendants rely on the doctrine of
abuse of copyright as a basis to justify their assertion that Blacklock's
actions in a given context amount to copyright trolling. While this
matter will be ultimately determined on the facts adduced in each
specific case as to whether there has been copyright misuse, there are
nonetheless common underlying legal issues being raised. Similarly,
while the questions relating to damages, the value of Blacklock's license
for its product and the defence of fair dealing are questions where the
factual assessment of the evidence will play a role, they raise
comparable underlying legal questions that can be determined and that
could be narrowed in the Finance Action.

) Section 34 — Copyright [Remedies] — The Act Respecting Labour Standards
protect an employee who denounced copyright infringement by his employer but
an employer could sanction the untimely and illegitimate conduct of an employee
who denounced carelessly

Rochon v. Télé-Université, 2016 CarswellQue 8003 (Que. Trib. Adm.; 2016-07-21), Lanseigne

J.
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[41] En effet, c'est la conduite intempestive et illégitime de la plaignante qui
est le véritable motif de sa suspension. Alors que ses allégations de plagiat
de documents provenant de Revenu-Québec, faites un an plus tét auprés de
I'UPAC, ne sont pas retenues, elle décide de s'ériger elle-méme en justicier
en dénoncant a tous les usagers de TELUQ ce qu'elle considére comme des
activités illicites.

[42] Or, ses accusations sont véhiculées sans vérifications et dans la plus
totale ignorance des modifications qui ont été apportées aux documents
depuis sa dénonciation a la direction il y a un an. Cette conduite téméraire
entache la réputation de ses collegues et de I'employeur, un établissement
d'enseignement par surcroit, en laissant croire a un nombre important de
personnes qui n'‘ont rien a voir avec les documents dénoncés que des
infractions graves et sérieuses ont été commises.
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o Section 34 — Copyright [Remedies] — Disrespect and contempt for the Court and
its processes as well as deliberate infringement will be taken into account in the
assessement of punitive damages — $50000.00 in punitive

Microsoft Corporation v. Liu, 140 C.P.R. (4th) 327 (F.C.; 2016-08-19) Boswell J.

[29] The evidence shows that Mr. Liu continued his infringing activity
even after the consent order issued by this Court on July 20, 2012.
This disrespect and contempt for this Court and its processes
cannot be tolerated or condoned, and on this basis alone an
award of punitive and exemplary damages would be appropriate.
Furthermore, the evidence shows that Mr. Liu’s actions were
deliberate, and that he has engaged in what the Applicant
characterizes as “a recidivist pattern of similar copyright infringement
since at least 2009.” Although there is no evidence that Mr. Liu
attempted to conceal or cover up his misconduct, it is more than likely
that he knew his infringing activity on October 24, 2013, and in all
likelihood on other occasions as well, was wrong and illegal, especially
in view of the 2010 and 2012 settlement agreements, this Court’s order
dated July 20, 2012, and his receipt of several cease and desist letters
about his infringements of the Applicant’s copyright in its computer
programs over the course of many years. Moreover, although there is
no evidence as to the amount of any profit generated by Mr. Liu’'s
infringing activity on October 24, 2013 or on any other date, it is
reasonable to infer that Mr. Liu has profited from his infringing
activities, at least to some extent, because his computer business had
been operational for some eight years when Mr. McCullough attended
at the iFix Computers store for a second time in February 2015. All in
all, the evidence shows that Mr. Liu has little regard for the legal
process and has caused the Applicant to expend significant time and
money to protect and enforce the copyright in its computer programs
as against Mr. Liu.

[30] I find, therefore, that there are grounds for an award of punitive and
exemplary damages in this case in view of Mr. Liu’s misconduct, the
need for denunciation, and to deter Mr. Liu from any future infringement
of the Applicant’s copyright in its computer programs.

) Section 34 — Copyright [Remedies] — Solicitor-Client costs are appropriate to
sanction the reprehensible conduct of a party during the proceeding
Microsoft Corporation v. Liu, 140 C.P.R. (4th) 327 (F.C.; 2016-08-19) Boswell J.
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[40] [...] Although the draft bill of costs is of some assistance to the
Court in assessing an appropriate amount for costs, awarding costs
based on this draft bill would effectively be granting the Applicant its
costs on a solicitor-client basis. Costs on this basis are appropriate
where a party has acted in a reprehensible, scandalous or
outrageous manner (see: Yang, at para 59 [Louis Vuitton Malletier
SA Vv Yang, 2007 FC 1179, 62 CPR (4th) 362 [Yang]]; also see Mackin
v. New Brunswick (Minister of Finance); Rice v New Brunswick, 2002
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SCC 13, at para 86, [2002] 1 SCR 405). In my view, this is not such a
case.[...].

o Section 34 — Copyright [Remedies] — Punitive and exemplary damages may
be awarded where a defendant demonstrates little regard for the legal
process and requires the plaintiff to expend additional time and money in
enforcing its rights

Chanel S. de R.L. v. Lam Chan Kee Company Ltd., 140 C.P.R. (4th) 397 (F.C.; 2016-

08-30) Martineau J.

[54] Punitive and exemplary damages have been awarded in trade-
mark infringement cases where, for example, the conduct of the
defendant has been outrageous or highly reprehensible, or in cases
where the defendant’s actions constituted a callous disregard for the
rights of the plaintiff or for injunctions granted by the court. Punitive
and exemplary damages have also been awarded in cases where
a defendant demonstrates little regard for the legal process and
requires the plaintiff to expend additional time and money in
enforcing its rights (Yang at paras 48-51; 486353 BC Ltd at para 86
[Louis Vuitton Malletier SA et al v 486353 BC Ltd et al, 2008 BCSC
799]; Singga at para 168; Nintendo of America Inc et al v COMPC
Canada Trading Inc, (22 September 2009) Vancouver S082517
(BCSC) at paras 37-38; Chu at paras 85-88[Chanel S de RL v Jiang
Chu, 2011 FC 1303)).

o Section 34 — Copyright [Remedies]— The quantification of punitive damages
is far from an exact science — Recidivism may lead to an higher calculation
of punitive damages

Chanel S. de R.L. v. Lam Chan Kee Company Ltd., 140 C.P.R. (4th) 397 (F.C.; 2016-

08-30) Martineau J.
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[54] Punitive and exemplary damages have been awarded in trade-
mark infringement cases where, for example, the conduct of the
defendant has been outrageous or highly reprehensible, or in cases
where the defendant’s actions constituted a callous disregard for the
rights of the plaintiff or for injunctions granted by the court. Punitive
and exemplary damages have also been awarded in cases where
a defendant demonstrates little regard for the legal process and
requires the plaintiff to expend additional time and money in
enforcing its rights (Yang at paras 48-51; 486353 BC Ltd at para 86
[Louis Vuitton Malletier SA et al v 486353 BC Ltd et al, 2008 BCSC
799]; Singga at para 168; Nintendo of America Inc et al v COMPC
Canada Trading Inc, (22 September 2009) Vancouver S082517
(BCSC) at paras 37-38; Chu at paras 85-88[Chanel S de RL v Jiang
Chu, 2011 FC 1303)).

[65] The quantification of punitive damages is far from an exact
science. Indeed, none of the common law jurisdictions have adopted
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(except by statute) a formulaic approach, such as a fixed cap or fixed
ratio between compensatory and punitive damages (Whiten at para
73). Indeed, under common law jurisdiction where the gravity of the
conduct warrants it, punitive damages reaching $1,000,000 or more
have been granted (Robinson at para 138; Whiten at para 141;
National Bank Financial Ltd v Barthe Estate, 2015 NSCA 47 (CanLlIl)).
On the other hand, under Civil law, punitive damages can only be
awarded where they are provided under section 1621 of Civil Code of
Québec, SQ 1991, c 64, and upon the specific enabling enactment of
a law, like section 38.1 of Copyright Act or section 53.2 of Trade-Mark
Act. Before the Robinson decision where the Supreme Court of
Canada granted $500,000 as copyright infringement used to be
between $5,000 and $250,000, especially for recidivist misconduct
(Robinson at para 138 citing France Animation, sa ¢ Robinson, 2011
QCCA 1361 (CanLll) at para 249). In other cases, the Quebec Courts
have granted important amount of punitive damages for serious
misconduct toward vulnerable parties, reaching $1,500,000 or more
(see Letourneau v JTI-Macdonald Corp, 2015 QCCS 2382 (CanlLll),
2015 QCCS 2382 (Class action); Markarian ¢ Marches mondiaux
CIBC inc, 2006 QCCS 3314 (CanLll); Agence du revenu du Québec ¢
Groupe Enico inc, 2016 QCCA 76 (CanLll)).

[66] Moreover, the different superior courts in common law provinces
have also recognized the need to allow for a higher calculation of
damages in situations of recidivist counterfeiting activities over
a period of time. For example, in 2008, the British Columbia Supreme
Courts severely condemned the fact that the plaintiff had clearly
disregarded the Anton Pillar order in 2004 and the judgment from the
Federal Court since they continued their sales activities. The Court
then awarded a total of $300,000 in punitive damages comprised
$200,000 against the individual that was the principal of the enterprise
in question and $100,000 against the remainder of the defendants, in
addition to much higher compensatory damages, totalling $580,000
for trade-mark infringement (486353 BC Ltd at paras 90-91 [Louis
Vuitton Malletier SA et al v 486353 BC Ltd et al, 2008 BCSC 799]).

o Section 34 — Copyright [Remedies] — Numerous factors are to be taken into
consideration to quantify punitive damages, amongst which the bad faith
of defendants, their knowledge of the counterfeiting, the profit they made,
their absence of remorse, absence of collaboration, disregard to the legal
process, attempts to mislead the court, deterrence for a serious offence,
consequence of their action upon the plaintiff

Chanel S. de R.L. v. Lam Chan Kee Company Ltd., 140 C.P.R. (4th) 397 (F.C.; 2016-

08-30) Martineau J.
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[60] [...] the Court finds it necessary today to list the following key
aggravating factors justifying an increased award of $250,000 in
punitive and exemplary damages in this case.

[70] First, there is significant evidence on record regarding the bad faith
conduct of the subject defendants over alengthy period of time (at least
from October 2011 to June 2013). Also, it must not be forgotten that Mrs.
Lam herself had previously consented to permanently restrain herself and
her company from infringing the Chanel trade-marks as a result of the 2006
Orders. Therefore, it is incontestable that the subject defendants acted
with full knowledge of the plaintiffs’ rights and the Chanel Trade-marks,
and that their misconduct was planned and deliberate.

[71] Second, the subject defendants’ motivation was for profit as they
well knew that the counterfeit merchandise which they imported, advertised,
offered for sale or sold at the Premises differed from Chanel’s legitimate
products in material respects, in that the counterfeit Chanel merchandise is
of lower quality, and lacked the high standard quality control associated with
genuine Chanel products (FC Reasons at para 12). The present
compensatory damages award of $64,000 is not likely to affect the
behaviour of the subject defendants unless they are condemned, jointly
and severally, to pay a significant amount of money in punitive
damages.

[72] Third, instead of admitting their guilt and promptly correcting the
situation, the defendants LCK Company and Mrs. Lam attempted to
disclaim any responsibility by putting the blame on Mrs. Lam’s children
and transferring assets to the defendant ‘694 Inc. The defendant ‘694 Inc.
provided its full support and cooperation in this scheme and continued to
offer for sale or sell counterfeit Chanel merchandise even after the Statement
of Claim had been served to LCK Company, Mrs. Lam and Mrs. Lam’s
husband.

[73] Fourth, it is only after the Statement of Claim was filed and served that
Mrs. Lam asserted as a defence that a yet-undisclosed transfer of assets
from LCK Company to ‘694 Inc. had occurred years earlier, allegedly in 2011.
The defendants, LCK Company and ‘694 Inc., failed to file Statements of
Defence, nor any independent documentary evidence of the alleged transfer
of ‘694 Inc., which is a further indication of the little regard they have for
the legal process.

[74] Fifth, the kind of theft in question constitutes a very serious offence
(FCA's reasons at para 25). As stated by the Supreme Court of Canada
regarding trade-mark and copyright infringements, conduct of this nature
threatens one of the fundamental goals of Canadian copyright law, namely
“to prevent someone other than the creator [of a work] from appropriating
whatever benefits may be generated” (Robinson at para 139). Since this
offending conduct was lucrative to the defendants, the Court is satisfied that
the punitive damages associated with it should be significant.
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[75] Sixth, the plaintiffs were forced to spend a considerable sum of
money to obtain judgment from the Court while the subject defendants
have shown no sign of remorse whatsoever. Mrs. Lam and LCK Company
are recidivist offenders who were not only in violation of the 2006 Orders of
the Court but continued to infringe the plaintiffs’ rights after the 2011 cease
and desist letter and the institution of the present action in April 2013.

[76] Seventh, Mrs. Lam also made attempts to materially mislead the
Court regarding her involvement, which required additional effort and
expense on the part of the plaintiffs, while concurrently failing to adduce
evidence regarding the scope of the defendants’ infringement of the plaintiffs’
rights.

[77] Eighth, the plaintiffs’ vulnerability stands on the impossibility for them to
control daily unauthorized distribution of counterfeit merchandise in the
defendants’ Premises. As described in the Whiten decision, the courts must
assess what sum would be proportionate to the need for deterrence.
Consequently, the financial or other vulnerability of the plaintiff, and the
consequent abuse of power by a defendant, is highly relevant where there is
a power imbalance, as it was clearly the case in Robinson. Even if the
financial capacity of the plaintiffs is not a concern in the present case, the
plaintiffs remain vulnerable for the control of the standard of quality of
products bearing the Chanel trade-mark. Where licensees have to comply
with the Chanel’s strict norms of control, plaintiffs have no control over the
qguality and design of counterfeit merchandise bearing Chanel trade-mark
sold by unauthorized vendors in flea markets or in fixed retail establishments.
Therefore, the vulnerability of the plaintiffs lies on their incapacity to control
the daily sale of counterfeit merchandise which diminishes the value of the
goodwill associated with the Chanel trade-marks.

[78] Finally, the subject defendants have failed to produce any records
which relate to their purchases of counterfeit Chanel merchandise
and/or their sale of counterfeit merchandise, making it virtually
impossible to determine what precise amount of punitive damages
would be required to relieve the subject defendants of profits in excess
of the damages assessed above (see Harley Davidson at para 51). This
illustrates again the bad faith of the subject defendants and their attempt to
conceal the real extent of their profit from the infringements of the plaintiffs’
trade-mark.

o Section 34 — Copyright [Remedies] — An arbitrator has jurisdiction to issue an
order of interlocutory injunction prohibiting the publication of material over which
there are conlicting claims of copyright

Université de Sherbrooke v. Syndicat des professeures et professeurs de I'Université de

Sherbrooke (grief de Baroud.) 2016 LNSARTQ 331 (Que. S.A.T.; 2016-09-02) Bergeron,

Arbitrator

[32] Le but visé par la présente demande d'émission d'une ordonnance de
sauvegarde n'est pas d'empécher la publication des articles, mais de
préserver les droits de propriété intellectuelle du professeur Baroud. Le fait
d'empécher ou, dirais-je plutdt, de retarder la publication de ces articles, n'est
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gu'un moyen visant a protéger les droits de propriété en question jusqu'a ce
gu'il soit décidé du bien-fondé du grief.

[34] Toute demande d'ordonnance de sauvegarde des droits de
propriété intellectuelle d'un professeur, en autant qu'elle réponde aux
criteres retenus par la jurisprudence, peut donc faire I'objet d'une
ordonnance de la part de I'arbitre saisi d'une telle demande qui, par
conséquent, a forcément juridiction pour en disposer.

[37] Pour ma part, tout comme l'arbitre Briere, je suis de la tendance
jurisprudentielle voulant qu'une ordonnance de sauvegarde doit étre
émise sur la base d'un droit prima facie, d'un droit sérieux, sans
nécessairement que le bien-fondé de ce droit n'ai [sic] été démontré par
une preuve prépondérante. Une telle démonstration ne sera nécessaire
que lors de l'audience du grief au mérite.

o Section 34 — Copyright [Remedies] — For an injunction to issue, the infringing parts
must be identified
One Street Digital Inc. v. Berkeley Payment Solutions Inc., 2016 CarswellOnt 16680 (Ont Sup.
Ct.; 2016-10-20) Dow J.
[10] BPS maintains the claim is comparable to that of copyright and the OSD
needs to establish authorship of its original work (CCH Canadian Ltd. v. Law
Society of Upper Canada, 2004 SCC 13 (S.C.C.) at paragraph 16).

[11 In my view, the failure to tender evidence to precisely identify the property
OSD seeks to have a declaration of ownership granted and stop its ongoing
use results in the relief sought not being available.

o Section 34 — Copyright [Remedies] — Injunction is approporiate to cause a
defendant to stop using the protected material and to cancel existing licences

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
[73] A la lumiére de ce qui précéde, le Tribunal juge que la reproduction
et I'exploitation de I'CEuvre par Mile-End a été faite sans I'autorisation
de Stoyanova et constituent une violation des droits patrimoniaux
gu’elle détient a I'égard de I'CEuvre [Fn67 Art. 27 (1) et (2) de la L.d.a.]. Par
conséquent, Stoyanova est en droit d’obtenir en vertu de I'article 34 L.d.a.
une ordonnance en injonction permanente a I'encontre de Mile-End, afin que
le producteur cesse toute production, reproduction, diffusion et exploitation
de I'CEuvre et résilie toutes les licences d’exploitation commerciale signées
ace jour.

o Section 34 — Copyright [Remedies] — An error of appreciation of the copyright
owner’s consent will not give rise to punitive damages
Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)
Lucas, J. [appeal 500-09-026471-169]
[101] Le Tribunal constate que la violation des droits d’auteur en I'espece
résulte du fait que Mile-End a surestimé la portée du consentement
implicite donné par Stoyanova et fait preuve d'une certaine forme
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insouciance ou négligence, mais qui ne correspond pas une atteinte
intentionnelle, délibérée et malicieuse. Il y a lieu de conclure que les
circonstances du présent litige et les agissements de Mile-End ne justifient
pas I'attribution de dommages punitifs.

) Section 34 — Copyright [Remedies] — The director of a corporation may be held
personally liable if he knowingly pursuit an infringing course of action

Thoi Bao Inc. v. 1913075 Ontario Limited (Vo Media), 2016 CarswellNat 6614 2016 FC 1339

(F.C.; 2016-12-07) McDonald J.
[16] For a finding of personal responsibility, there must be a deliberate,
wilful and knowing pursuit of a course of conduct that was likely to
constitute infringement or an indifference to the risk of infringement,
as opposed to the direction of the company in the ordinary course of
the personal Respondent’s relationship to it: Society of Composers,
Authors and Music Publishers of Canada v. 1007442 Ontario Ltd. (c.o.b. |
Don Knows), 2002 FCT 657 at para 19.

[21] Based upon the evidence, | am satisfied that Mr. Vo had a hands-on and
personal involvement in the deployment of Vo Media and its website
development and content. Therefore, if TB Inc. can establish the existence
of infringing activity, Mr. Vo will be personally responsible.

o Section 34 — Copyright [Remedies] — Punitive damages are intended to punish a
defendant for malicious, oppressive and high-handed misconduct

Thoi Bao Inc. v. 1913075 Ontario Limited (Vo Media), 2016 CarswellNat 6614 (F.C.; 2016-12-

07) McDonald J.
[52] Punitive damages are intended to punish a defendant for malicious,
oppressive and high-handed misconduct that offends the Court's
sense of decency see: Louis Vuitton Malletier S.A. v. Yang, 2007 FC 1179
at para 47.

[53] Here, the only factor weighing in favour of the punitive damages is that
Mr. Vo previously worked for TB Inc. and therefore had knowledge of the
company'’s intellectual property. However, there is no evidence of malice,
nor is there any evidence suggesting the conduct persisted over a
lengthy period of time. It appears that www.thoibaotv.com went offline
within two months of receipt of a demand letter. There is no evidence
that www.thoibaotv.com was profitable.

[54] Therefore, this case is not similar to Mitchell Repair Information [Mitchell
Repair Information Company v. Wayne Long, 2014 CarswellNat 2195, (F.C.;
2014-06-11)], and | decline to award punitive damages.

o Section 34 — Copyright [Remedies] — When ascertaining costs, the Court
may considerer numerous factors, amongst which the seriousness of the
claim and excessive demands for compensation

1395804 Ontario Ltd. dba Blacklock's Reporter v. Canada (Attorney General), 2016

CarswellNat 7652 (F.C. — Costs; 2016-12-21) Barnes J.

[8] Any reporter with the barest understanding of copyright law could not
have reasonably concluded that the Department's limited use of the subject
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news articles represented a copyright infringement. Indeed, the fair
dealing protection afforded by section 29 of the Copyright Act, RSC, 1985,
c C-42, is so obviously applicable to the acknowledged facts of this
case that the litigation should never have been commenced let alone
carried to trial.

[9] | am also troubled by Plaintiff's attempt to claim an excessive
amount of damages beginning with its demand for compensation
completely divorced from the Department's limited use of the two
articles. In no circumstances would Blacklock's losses have exceeded the
cost of individual subscriptions by the six officials who read the articles; yet
Blacklock's demanded a license fee equivalent to its bulk subscription rate
of over $17,000.00. This practice appears to be consistent with Blacklock's
usual approach which is to hunt down, by Access to Information requests,
alleged infringers and then demand compensation based on an
unwarranted and self-serving assertion of indiscriminate and wide-spread
infringement. The record discloses that in several instances government
departments acquiesced for business reasons and paid the full amounts
demanded. In this instance the Department appropriately took a hard line
and succeeded in its defence.

[10] In my view the award of costs in this case should reflect the
Court's concern with Plaintiff's litigation strategy. It must also reflect
Blacklock's failure to accept the Department's very reasonable settlement
offer in the amount of $2,000.00. Having failed to conclude this case on
those favourable terms Blacklock's has imposed on the taxpayers of
Canada substantial additional legal costs.

o Section 34.1 — Presumptions respecting copyright and ownership — Apart
from the presumptions flowing from copyright registration, proper marking
will give rise to presumptions of authorship and ownership

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]

[30] That being said, even without any presumption arising from registration,
for validity or ownership, section 34.1(2)(a) of the Copyright Act provides
that if the name of the author is indicated on the work in the usual
manner, there is a presumption that the author owns valid copyright.
The inside cover of the CSA Code contains such information and given the
evidence discussed below, | find that the CSA [plaintiff] has the benefits of
the presumption of ownership, and has also proven valid copyright subsisting
in the 2015 CSA Code.

o Section 34.1 - Presumption respecting copyright and ownership — The
preseumption of authorship could be rebutted
Chung v. Brandy Melville Canada Ltd, 2016 QCCQ 2735 (Que. Ct. — Small Claims; 2016-04-
14) Piazza J.
[16] In view of the evidence adduced at trial, it is obvious that Mr.
Chung is the author of the picture used commercially by Brandy and
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that he did not authorize such use. Brandy has not rebutted the
presumption set out in section 34.1 of the Copyright Act (the “Act”).

[17] Several provisions of the Act prohibit this unauthorized use of Mr.
Chung’s work and confer protection to the author while exposing the
contravener to severe sanctions.

o Section 34.1 — Presumptions respecting copyright and ownership -
Copyright is presumed to subsist

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[37] Section 34.1(1) of the Copyright Act provides that in any civil
proceedings under the Act in which the defendant puts in issue either
the existence of the copyright or the plaintiff's title to it, “(a) copyright
shall be presumed, unless the contrary is proved, to subsist in the work
...sound recording... as the case may be”. So | must start with a
presumption that GSI has copyright in the seismic material in
issue.

[38] GSI also registered its copyright, which gives further presumptions;
however, GSI has filed an undertaking that it will not seek to rely against the
Defendants in these actions upon the registration of any one or more of the
certificates because they are currently being challenged in Federal Court.

o Section 34.1 — Presumptions repecting copyright and ownership — If aname
purported to be the author is printed on the work, this person is presumed
to be the author

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.

Q.B.; 2016-04-21) Eidsvik J.

[95] Also, | note that s 34.1(2) of the Copyright Act states:

Where any matter referred to in subsection (1) is at issue...(a) if
a name purporting to be that of (i) the author of the work...is
printed or otherwise indicated thereon in the usual manner, the
person whose name is so printed or indicated shall, unless the
contrary is proved, be presumed to be the author, performer,
maker or broadcaster. Applying this principle here, Mr. Clink
would be the presumed author of the seismic section in
evidence since his name is printed on the document.

o Section 34.1 — Presumptions respecting copyright and ownership — If there
is evidence of originality, there is no need to resort to the presumptions of

the Act

Geophysical Service Incorporated v. Encana Corporation, 2016 CarswellAlta 742 (Alta.
Q.B.; 2016-04-21) Eidsvik J.

ROBIC, LLP

[115] In conclusion, the raw or field seismic data is an original literary
compilation work and the processed data is both an original literary

MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700

ROBIC.COM
INFO@ROBIC.COM

Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2
Tel: 514 987-6242 Tel: 418 653-1888



102

compilation work and an artistic compilation work in the scientific
domain. As such, they are protected under s 3 of the Copyright Act. For
the reasons | have outlined, there is no need to resort to or rely on any
presumption of copyright afforded in the Copyright Act.

) Section 34.1 — Presumptions respecting copyright and ownership — The
presumptions of sections 34.1 only appy in civil matters

Canada (Commissioner of Competition) v. Toronto Real Estate Board (2016 CarswellNat 1506

(Comp. Trib.; 2016-04-27), the Tribunal

[732] [...] This is especially the case here, since TREB [the respondent]
does not benefit from the presumptions found at section 34.1 of the
Copyright Act, which apply only to civil proceedings in which the
defendant puts in issue either the existence of the copyright or the title of the
plaintiff to it.

o Section 34.1 — Presumption respecting copyright and ownership —Marking creates
a presumption of ownership but this presumption could be rebutted

6548890 Canada inc. v. Flansberry, 2016 CarswellQue 3880 (Que. C.A.; 2016-05-03)

[confirming sub nomine Flansberry (Kapture Design) v. 6548890 Canada inc. (Turbo

Marketing), 2014 CarswellQue 11833 (Que. Ct.; 2014-06-01)]

[5] Le juge de premiére instance a conclu que la preuve ne révéle pas
I'existence d'une telle cession. L'appelante ne montre pas l'erreur de droit ou
de fait qui vicierait cette détermination. Ainsi que le souligne le juge, aucun
écrit ne constate cette cession supposée et, méme si lI'on pouvait
envisager l'idée d'une cession implicite, la preuve ne révéle
aucunement que l'intimé ait procédé a une cession de ce genre. A cet
égard, l'appelante insiste sur le fait que l'intimé, plutét que d'indiquer son
propre nom ou la raison sociale sous laquelle il faisait affaire, a accepté
d'inscrire sur plusieurs des dépliants la mention « Produced and Copyright
by Turbo Marketing Solutions » ou « Copyright by Turbo Marketing
Solutions », ce qui ferait foi de ce qu'il lui aurait cédé son droit. Or, les
circonstances trés particuliéres dans lesquelles cette mention a été
apposée ne permettent pas de conclure a l'existence de la cession
alléguée par l'appelante et réfutent en outre toute présomption que
celle-ci puisse étre la titulaire du droit d'auteur.

o Section 34.1 — Presumptions respecting copyright and ownership — The
presumption created by a certificate of registration overides the presumption
arising from the marking of the work

Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 et 200-07-009303-162)]

ROBIC, LLP

[513] Sauf preuve contraire, le paragraphe 53 (2) de la LDA prévoit
qgue le certificat d’enregistrement d’'un droit d’auteur constitue la
preuve de l'existence du droit d’auteur et du fait que la personne
figurant a I'enregistrement en est le titulaire.

[515] La présomption qui nait ainsi en faveur de Biocad contrecarre la
présomption prévue en faveur des auteurs du logiciel, en I'occurrence
les programmeurs, a I'article 34.1(1)b) de la LDA [Fn 286 Bonnette c.
Entreprise Dominion Blueline inc., EYB 2005-88514, 41 C.P.R. » (4th) 331
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(C.A))]. D’autant plus que la LDA prévoit aussi a son paragraphe 13(3) que
lorsque l'auteur est un employé en vertu d’un contrat de louage de service,
et que I'ceuvre est exécutée dans I'exercice de cet emploi, 'employeur est le
premier titulaire du droit d’auteur.

[519] La partie 1V de la LDA prévoit par ailleurs certaines présomptions en
matiére de violation du droit d’auteur. Plus particulierement, le sous-
paragraphe 34.1 (1) a) prévoit que dans toute procédure civile engagée en
vertu de la loi ou le défendeur conteste I'existence du droit d’auteur, I'ceuvre
est jusqu’a preuve contraire présumée étre protégée par le droit d'auteur.

o Section 34.1 — Presumptions respecting copyright and ownership — Section 34.1
provides for a stronger presumption than section 53

Andrews v. McHale, 141 C.P.R. (4'") 451 (F.C.; 2016-06-03) Southcott J.
[62] While this passage [Samsonite Canada Inc v Costco Wholesale Corp
(1993), 62 FTR 278 (TD)] suggests that the section 34.1(1)(b) presumption
operates in the same manner as that under section 53(2), | would observe
that the language of section 34.1(1)(b) presents on its face as a stronger
presumption that the author of a work is the owner of the copyright,
which is displaced only if the contrary is proven, not just if contrary
evidence is introduced. However, regardless of the correct interpretation of
the operation of this presumption, it serves only to establish copyright
ownership in the author of a work. It does not address the real issue before
the Court, which is whether Mr. Andrews is indeed an author.

o Section 34.1 — Presumptions respecting copyright and ownership — Copyright is
presumed to subsist

Thoi Bao Inc. v. 1913075 Ontario Limited (Vo Media), 2016 CarswellNat 6614 (F.C.; 2016-12-

07) McDonald J.
[41] When a copyright has not been registered, paragraph 34.1(1)(a) of
the Copyright Act states that a copyright is presumed to subsist in the
work at issue, unless the contrary is proven. When a copyright is
presumed to subsist, originality is also presumed in the work. (see
Positive Attitude Safety System Inc. v. Albian Sands Energy Inc., 2004 FC
1022 at para 35.)

[42] Here, since TB Inc. is the first author and broadcaster of the TBTV Daily
Shows, it is also the owner of the copyright in these works.

[43] The evidence shows that Mr. Vo's website, www.thoibaotv.com,
broadcasted the identical TBTV Daily Shows on at least two occasions. Mr.
Vo has not filed any evidence to rebut the presumption. Therefore, copyright
in these productions is presumed to exist.

o Section 35 — Liability for damages — When there is an infringement of his
copyrights, the copyright owner is entitled to damages and accounting

AB+ Publications inc. v. Sze, 2016 QCCQ 1497 (Que. Ct. — Small Claims; 2016-03-16)

Tremblay J.
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[14] La violation du droit d’auteur crée un droit pour son titulaire d’exiger de
la part de la personne fautive des dommages-intéréts et un pourcentage des
profits ainsi réalisés par le fautif tel que I'établit I'article 35 LDA.

[33] La jurisprudence exige que l'atteinte illicite aux droits d’auteur résulte
d’'un comportement malicieux, empreint de mauvaise foi, répréhensible. Ce
comportement peut s’étre manifesté avant ou apres que le titulaire du droit
d’auteur soit intervenu auprés delle. Il doit s’agir d'une violation
manifeste et intentionnelle. Le fait de ne pas cesser la violation du droit
aprés avoir été informé est un facteur aggravant [Fn6 Lubrizol Corp. C.
Imperial Oil Ltd., 1996 CanLll 4042 (CAF), [1996] 3 C.F. 40; Formation et
gestion Pro-Santé MR inc. c. Sampietro (Centre de formation St-Michel),
2011 QCCS 4256 (CanLll); Medias Transcontinental s.e.n.c. c.
Soumissionnez.com inc., 2008 QCCS 1772 (CanLll); Construction premiére
classe inc. c. Beaulieu, 2010 QCCQ 1710 (CanLlIl)].

[34] La diffusion a grande échelle d’un ouvrage spécialisé prive I'auteur
d’'une reconnaissance concréete de ses efforts. La disponibilité de la
vitrine internet doit rendre les usagers plus responsables des conséquences
qui résulte d’'une diffusion sans autorisation d’une ceuvre dans son intégralité
et gratuitement. L’ceuvre de AB+ est ponctuelle dans son utilisation et trés
spécialisée. Sa diffusion gratuite a grande échelle constitue une atteinte
morale et pécuniaire sans opportunité pour AB+ de minimiser a long
terme ses pertes.

o Section 35 — Liability for infringement — A disgorgement of defendant’s profits
shall not duplicate plaintiff’'s damages

Nortel Networks Corp., Re 2016 CarswellOnt 6783 (Ont. Sup. Ct.; 2016-04-26) Newbould J.

[leave to appeal refused 2016 CarswellOnt 15976 (Ont. C.A.; 2016-10-14)]
[26] In actions for breach of confidence, an accounting of a defendant's
profits is often available. The Copyright Act provides in cases of copyright
infringement that a plaintiff may recover its damages and also any
profits earned by the wrongdoer that were not taken into account in
calculating the plaintiff's damages.

) Section 35 — Liability for infringement — There is an initial onus on the pliantiff to
prove defendant’s revenues — There is a subsequent onus on the plaintiff to prove
its costs

Nortel Networks Corp., Re 2016 CarswellOnt 6783 (Ont. Sup. Ct.; 2016-04-26) Newbould J.

[leave to appeal refused 2016 CarswellOnt 15976 (Ont. C.A.; 2016-10-14)]

[28] As per section 35(2)(a) of the Copyright Act, SNMP [the Plaintiff] has
an onus to prove the receipts or revenues derived from the
infringement. SNMP bears the same onus on an equitable claim for
disgorgement of profits. See MacOdrum, Donald H., Fox on the Canadian
law of Patents, Thomson Reuters Canada, 206 chapter 14:5 (c) "Account of
Profits".

[45] If SNMP had proven that Nortel received some amount from the
copyright infringement, or on this motion had established a requirement of a
trial to determine that issue, the next question would arise under section
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35(2)(b) as to what Nortel costs should be deducted from the receipts
to arrive at the profit figure. The onus would be on Nortel [the
Defendant], as it would be in an equitable claim for disgorgement of
profits. See MacOdrum, supra.

. Section 35 — Liability for infringement — The costs are not limited to the production
of the protected work embedded in a physical support

Nortel Networks Corp., Re 2016 CarswellOnt 6783 (Ont. Sup. Ct.; 2016-04-26) Newbould J.

[leave to appeal refused 2016 CarswellOnt 15976 (Ont. C.A.; 2016-10-14)]

[48] What Nortel sold in the LOB sales were tangible assets, consisting of
accounts receivable and prepaid expenses, inventory and fixed assets, and
intellectual property, principally patents, to be used by each purchaser to
manufacture and sell the product acquired from Nortel. The sale transactions
were not independent sales of SNMP software. They were sales of a
bundle of things that included SNMP software to be used in producing
the products acquired from Nortel. It is not legitimate to separate out
that SNMP software and say there were no costs associated with it. Itis
likely the case in most copyright infringement that no costs were incurred by
the infringer in the development of the copyright that was infringed and if Mr.
Ratner [expert for plaintiff] were correct, it would render section 35(2)(b) of
the Copyright Act virtually meaningless.

o Section 35 — Liability for infringement — Costs must be accounted for to determine
the profitability of the transaction — The onus is on the defendant to prove those

costs

Nortel Networks Corp., Re 2016 CarswellOnt 6783 (Ont. Sup. Ct.; 2016-04-26) Newbould J.
[leave to appeal refused 2016 CarswellOnt 15976 (Ont. C.A.; 2016-10-14)]
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[49] In any event, it is the transaction in question that costs must be
accounted for to determine the profitability of the transaction to the
defendant. This is made clear in two cases relied on by Nortel that held that
a defendant who lost money on a project which incorporated infringing
copyright earned no profits within the meaning of section 35 of the Copyright
Act. In one, Netupsky v. Dominion Bridge Co. (1969), 58 C.P.R. 7 (B.C. C.A))
it was held that a contractor who had made unauthorized changes to the
architectural plans in breach of copyright was not held liable for profits as it
had a total loss on the project. In the other, Prise de parole Inc. v. Guérin
Editeur Itée, [1995] F.C.J. No. 1583 (Fed. T.D.), aff'd [1996] F.C.J. No. 1427
(Fed. C.A.), a school publisher that published a collection of stories for a
textbook that included a substantial extract from a copyrighted work was held
not liable for profits as the publisher incurred a substantial loss on the
textbook.

[51] The costs that would be deducted from the revenues would be for
Nortel to prove. If the expenses of Nortel in receiving revenue derived from
the copyright infringement were to be calculated, it would be no easy matter
taken the integrated way in which Nortel operated. There is authority that in
calculating profits, a differential cost approach is to be used in which net
revenues are calculated by deducting variable and fixed costs which
contributed to the revenue. No part or portion of any expenditure which would
have been incurred had the infringing activity not taken place is to be
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considered deductible. See Teledyne Industries Inc. v. Lido Industrial
Products Ltd. (1982), 68 C.P.R. (2d) 204 (Fed. T.D.) at 213 and Apotex Inc.
v. H. Lundbeck A/S (2013), 111 C.P.R. (4th) 171 (F.C.).

[53] In light of my finding however that no revenue was derived by Nortel from
the copyright infringement, summary judgment is granted dismissing that
claim.

o Section 35 — Liability for infringement — All foreseeable losses can be recuperated
— Absent evidence, only nominal or staturory damages will be granted
Geophysical Service Incorporated v. 612469 Alberta Limited (CalWest Printing &
Reproductions), 2016 CarswellAlta 1220 (Alta. Q.B.; 2016-06-28) Eidsvik J.
[51] All foreseeable losses can be recuperated: Prism Hospital Software
v Hospital Medical Records Institute (1994) 57 CPR (3d) 129.

[57] In my view, had | to assess damages in this case, considering the lack
of proof of actual damages, beyond the loss of control of the datawhich
could be remedied by an injunction potentially, | would have had to
resort to nominal or statutory damages to be assessed. | agree that on
the evidence before me, none of the methods proposed by GSI would apply
here

o Section 35 — Liability for infringement —A judgment granting damages for
copyright infringement will be gquashed when it does not explain why the
impugned work attracts copyright protecction

Canadian Bandurist Capella Inc. v. Mishalow, 2016 CarswellOnt 14765 (Ont. Sup. Ct.; 2016-

09-26) Bloom J.

[7] The Respondent could not point out to me in the trial judge's reasons or
in the record how the trial judge applied those principles [of section 5 of the
Copyright Act] to facts he found at trial. That weakness in the judgement
appealed supports my conclusion that neither the trial judge's reasons
alone nor those reasons supplemented by the record adequately
express "what" was decided and "why" it was decided.

o Section 35 — Liability for infringement — Absent spedific evidence of damages,
moral and material damages could be provided in the discretion of the court — A
condemnation to damages could be joint

Whyte Potter-Mal v. Topdawg Entertainment Inc., 2016 QCCQ 11725 (Que. Ct. — Small

Claims; 2016-10-24) O’Connell-Chrétien, Special Clerk

[1] The Plaintiff seeks from the Defendant the amount of $ 15,000.00
after one of his song was “taken down from the social media” YouTube
and SoundCloud by the Defendants for two months due to their report
that the upload was infringing their copyright.

[2] The Defendants failed to contest the application.

[3] No specific evidence of monetary loss was made at the hearing. The
Copyright Act does not required such evidence to be made.
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[4] The Plaintiff has submitted the court invoices from his lawyer totaling
$1,975.00. It's only after the intervention of this lawyer that the song was
reinstated on the social media. While the song was down, and even after
it was reinstated, it is clear from the evidence provided that the incomes
of the Plaintiff and his reputation was negatively affected from the false
report of the Defendants.

[5] No similar case to the facts as described could be identified. In these
circumstances, and after reviewing sections 28.1, 28.2, 34 of the Copyright
Act, sections 6 and 49 of the Charter of human rights and freedoms and the
Cinar judgment [Fn1 Cinar Corporation c. Robinson, 2013 CSC 73 (CanLll).]
from the Supreme Court, the Court will allow the discretionary amount of
$5,000 as moral and material damages to be solidarily paid by the
Defendants and an additional amount of $1,000 per Defendant as punitive
damages.

o Section 35 — Liability for infringement — A disgorgement of defendant’s profits
shall not duplicate plaintiff’'s damages

Nortel Networks Corp., Re, 2016 CarswellOnt 15976 (Ont. C.A.; 2016-10-14), the Court

[refusing leave to appeal from 2016 CarswellOnt 6783 (Ont. Sup. Ct.; 2016-04-26)]

[9] [...] Contrary to SNMP's submissions, the proposed appeal turns on the
particular facts of this case and does not raise broader issues about the
intersection of copyright law and insolvency law. The supervising judge's
decision does no more than decide that in this case, on these facts,
SNMP did not meet its burden under s. 35(2) of the Copyright Act, R.S.C.
1985, c. C-42, to prove that Nortel derived revenues from its
infringement of SNMP's copyright. The proposed appeal does not raise
issues of significance to the practice.

Section 38 — Recovery of possession of copies, plates — Infringing copies are
deemed the ownership of the copyright owner and, in Québec, could be seized
before judgment
Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-
05-27) Beaupré J. [leave to appeal granted (200-07-009319-168 et 200-07-009303-162)]
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[589] La LDA prévoit a son article 38 la possibilité pour un titulaire de
droits d’auteur de se prévaloir de procédures de saisie avant jugement

[590] En l'espéce, au moment de requérir le bref de saisie avant-
jugement et les mesures accessoires a son exécution en litige, Biocad
était présumée étre titulaire des droits d’auteur dans le logiciel Nobel
vu l'article 53(2) de la LDA et les certificats d’enregistrement de droit
d’auteur P-16 qu’elle a enregistrés le 5 mars 2013, soit 6 jours avant
de requérir le bref.

[591] Les assises juridigues qu'a invoquées Biocad au soutien de sa
réquisition pour la délivrance du bref, sans autorisation d’'un juge, sont les
paragraphes (1) et (5) de l'article 734 du C.p.c. en vigueur a I'époque
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o Section 38.1 — Statutory damages — Wilfully and knowingly infringing copyright
are factors to be taken into consideration when assessing statutory damages
Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-
29) Manson J. [appeal A-90-16]
[61] Nevertheless, given that | find that copyright subsists in the 2015 CSA
Code, that the CSA owns the copyright in that Code, and that Knight has
admitted it produced the Knight Code knowingly and wilfully as a substantial
infringement of the 2015 CSA Code, | find that the CSA is entitled to: [...]
(c) statutory damages in the amount of $5,000, given the wilful and
knowing conduct of the Respondent Knight Co.

o Section 38.1 — Statutory damages — Factors to consider when assessing statutory
damages

Parent v. Gagnon, 2016 QCCQ 3744 (Que. Ct. — Small Claims; 2016-04-08) Buffoni J.
[10] Considérant le fait qu’il s’agit d’'une violation commise a des fins
non commerciales, de bonne foi, d'une courte durée, de la
reconnaissance du droit du demandeur par la défenderesse des la
réception de la mise en demeure et de I’absence d’un préjudice réel, le
Tribunal estime qu’'un montant de 300 $ par photographie, incluant les
renseignements reliés a ces photographies, constitue une sanction juste et
équitable dans les circonstances. [Fn6 Since there was 6 photos, the total
condemenation was $18000.00].

o Section 38.1 — Statutory damages — Statutory damages are available for
copyright infringement bu not for violation of an agreement

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R.

(41) 2534303 (F.C.; 2016-08-12) Diner J.
[61] The Applicants are seeking statutory damages under section 38.1
of the Act, as well as remedies listed in subsection 34(1). They are
seeking these damages because they allege that their copyright over
the 21 works has been infringed. They are not claiming that the
Respondents breached the terms of the 1999 Agreement in publishing
the Anniversary Edition (i.e. that the pieces were published and that
they are, per the terms of the 1999 Agreement, owed compensation).
Rather, they are claiming that the publication of the Anniversary
Edition took place without their permission —in other words, that
there was no contract in place to be breached in the first place.

[62] | consequently find that this Court has the jurisdiction to hear the
copyright infringement claim.

o Section 38.1 — Staturory damages — When assessing statutory damages, the fisrt
question to answer is whether the infringement was commercial or not -
$10500.00 for 11 counts of infringement

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4'") 253

(F.C.; 2016-08-12) Diner J.

[110] When determining statutory damages under the Act, the first question
to answer is whether the infringement at issue was commercial in nature or
not, given the lower statutory range for non-commercial activities, of between
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$100 and $5000 per infringement (see subs. 38.1(1) of the Act), as opposed
to the much higher range for commercial activities.

[112] | find, as a starting point for this analysis, that the infringement was
commercial in nature, as the books were being sold commercially,
presumably to as wide and large an audience as possible — even if the
ultimate sales may have been modest. [...]

[122] In short, the more evidence of probable damages, the easier it will be
for the Court to arrive at a fair and proportionate award.

o Section 38.1 — Statutory damages — The copyright owner may elect to claim
statutory damages in lieu of damages or accounting
Piechnik v. McFarlen, 2016 CarswellBC 2274 (B.C. Prov. Ct.; 2016-08-15) Gouge J.

[22] In many cases, it is very difficult to assess damages for breach of
copyright, whether one assesses damages by reference to the loss suffered
by the owner of the copyright or by reference to the benefit received by the
infringer. In this case, Mr. Piechnik suffered no loss by reason of Mr.
McFarlen’s use of the photos, and the benefit received by Mr. McFarlen was
probably very small. Parliament has addressed the issue by enacting a right
to “statutory damages”. The owner of a copyright who is unable or
unwilling to undertake the burden of proving actual loss by the owner
or actual profit by the infringer may elect to claim statutory damages in
lieu those available at common law.

o Section 38.1 — Statutory damages — The statutory damages are calculated on the
basis of infringed works and not on the basis of the number of their reproductions
even though the number of reproductions may be taken into consideration in the
assessement of statutory damages.

Piechnik v. McFarlen, 2016 CarswellBC 2274 (B.C. Prov. Ct.; 2016-08-15) Gouge J.
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[24] Mr. Piechnik says that Mr. McFarlen used each of four photos for
commercial purposes in two different media (Mr. McFarlen’s website
and FaceBook page), and that he is accordingly entitled to eight
awards of not less than $500 each. | think that he has misconstrued
the section. The section entitles him to an award of not less than $500
and not more than $20,000 “... with respect to all infringements
involved in the proceedings ...” before the court. If | were to give those
words their plain meaning, | would conclude that: (i) the award of
statutory damages cannot be less than $500 nor more than $20,000,
no matter how many works are involved, or how many infringements
are alleged or proven in respect to each work; and (ii) the minimum
award in this case is $500.

[25] However, the words of the statute have not been so interpreted. Rather,
it has been held the range of statutory damages is $500 to $20,000 for
each work, regardless of how many times or in how many places the
work was published by the infringer: Telewitz Polsat S.A. vs Radiopol Inc.
2006 FC 584 (CanLll), [2007] 1 FCR 444; [2006] FCJ No. 738; Century 21
Canada Limited Partnership vs Rogers Communications Inc 2011 BCSC

MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700

ROBIC.COM
INFO@ROBIC.COM

Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2
Tel: 514 987-6242 Tel: 418 653-1888



110

1196 (CanLll); [2011] BCJ No. 1679; 26 BCLR (5") 300; 338 DLR (4™ 1 @
paras 419 - 420. Applying that principle, the minimum award in this case
would be $500 for each of four photos, or a total of $2000.

o Section 38.1 — Statutory damages — The conduct of the defendant during the
proceeding must be taken in consideration as well as failure to comply with earlier
undertakings — The award of statutory damages shall not be disproportionate to
the profits realized by the infringer — $50000.00 for five counts of infringement

Microsoft Corporation v. Liu, 140 C.P.R. (4th) 327 (F.C.; 2016-08-19) Boswell J.
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[22] Although the three relevant factors listed in subsection 38.1(5)
each weigh against Mr. Liu, this is not an appropriate case to award
the Applicant the maximum amount of statutory damages for each
instance of infringement for various reasons. First, the conduct of Mr.
Liu before and during this proceeding was not as egregious as
that of one of the personal defendants in 9038-3746 Quebec (see
paras 113-114) [Microsoft Corporation v 9038-3746 Quebec Inc, 2006
FC 1509, 305 FTR 69 [9038-3746 Quebec]]. Second, the Applicant
has established in this proceeding that Mr. Liu infringed its
copyrights on only one occasion, albeit with respect to five of its
computer programs. Lastly, awarding the maximum amount of
statutory damages for each instance of infringement by Mr. Liu would
be an aggregate amount of $100,000, an amount which is out of
proportion with any profit he may have made by the infringing activity
on October 24, 2013.

[23] Nevertheless, where the infringer’s conduct is dismissive of
law and order and demonstrates a necessity for deterring future
infringements (see: 9038-3746 Quebec, at para 113, and Yang, at
paras 21-25) [Louis Vuitton Malletier SA v Yang, 2007 FC 1179, 62
CPR (4th) 362 [Yang]], there is sufficient reason to award an amount
substantially more than the minimum amount of statutory damages. In
this case, Mr. Liu failed to abide by the terms of the 2010 and 2012
settlement agreements, pursuant to which he paid the Applicant
$2,000 and $7,000, respectively. He also failed to abide by this Court’s
order dated July 20, 2012, enjoining him from infringing the Applicant’s
copyright in its computer programs by installing, selling, or offering for
sale unlicensed copies of the programs. There is a clear and
compelling need to deter Mr. Liu from any future infringing activity vis-
a-vis the Applicant’s computer programs and a substantial amount of
statutory damages needs to be awarded against him because of his
infringement in this case.

[24] Having regard to all the circumstances of this matter, including Mr. Liu’'s
prior infringing activities, and in view of the amount of statutory damages
awarded by this Court in Setanta Sports Canada Limited v 840341 Alberta
Ltd (Bres’in Taphouse), 2011 FC 709, 396 FTR 1, and in Microsoft
Corporation v 1276916 Ontario Ltd, 2009 FC 849, 347 FTR 248 [Microsoft],
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| assess and award statutory damages in the amount of $10,000 for each
infringement of the Applicant’'s computer programs which were unlawfully
copied and distributed by Mr. Liu on October 24, 2013. Mr. Liu is therefore
ordered to pay to the Applicant a total amount of $50,000 as statutory
damages under section 38.1 of the Act.

o Section 39 — Injunction only remedy when defendant not aware of copyright — It is
incumbent to the person who wishes to use a work to inquire about the copyright

ownership

Brosseau v. Baron, Lafreniére inc., 2016 QCCQ 3348 (Que. Ct. — Small Claims; 2016-01-25)

Chalifour J.
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[31] L'auteur Normand Tamaro rappelle qu’on ne peut ignorer le droit et que
I'on est réputé « avoir un doute raisonnable qu’un droit d’auteur existe sur
une ceuvre ». De plus, il souligne I'existence d’'une « présomption permettant
de conclure gu'une ceuvre, méme non enregistrée, fait I'objet de la
protection. » [Fn 13 TAMARO Normand, Loi sur le droit d’auteur, texte
annoté, 7¢ édition, Thomson Carswell, pp. 710 & 716].

[32] L'absence d’'une mention de droits d’auteur ou d'une mesure de
protection directement sur la photographie ne peut justifier BL et
constituer une défense.

[33] Par surcrott, le fait que d’autres personnes aient utilisé sans droits
la photographie, ailleurs sur divers sites ou pages Web, n’est pas non
plus un moyen de défense. Comme Me Tamaro I'enseigne :
« ce n'est pas parce gqu’il est en preuve qu'une ceuvre a fait ou fait
encore l'objet d'une contrefagon qu’'une personne peut s'autoriser de
cette pratique pour contrefaire I'ceuvre impunément ».[Fn 14 TAMARO
Normand, Loi sur le droit d’auteur, texte annoté, 7¢ édition, Thomson
Carswell, pp. 710 &4 716]

[34] Dans Les Salons Marcel Pelchat Inc. ¢ Breton et als [Fn 15 3 février
2004, 2004 CanLll 12792 (QC CS), 200-05-014537-018; voir aussi : Santo
Limousines Inc. ¢ Simonetti, C.Q., 2006 QCCQ 16908 (CanLll)],la Cour
supérieure souligne le devoir de celui qui souhaite utiliser une ceuvre
d’'agir activement pour s’assurer de respecter les droits de 'auteur.
Traitant de I'utilisation a des fins commerciales d’'une photographie, la méme
Cour explique a ce sujet :
« (...) la Iégislation actuelle ne peut plus étre invoquée pour cautionner
une forme quelconque d'aveuglement volontaire, ce qui emporte
comme corollaire une obligation de diligence raisonnable de la part de
celui qui s’appréte a utiliser pour lui-méme un document sur lequel un
tiers pourrait détenir un droit d’auteur. En d’autres termes, celui a qui
I'on reproche la reproduction ou I'utilisation non autorisée d’'une ceuvre
protégée par la Loi doit non seulement établir sa bonne foi et son
ignorance de droits pouvant appartenir a des tiers, mais il doit
démontrer aussi gu'il a pris au départ des précautions raisonnables
pour éviter de s'approprier I'ceuvre d’un autre. »
(le Tribunal souligne)
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[35] Ne pouvant retracer l'identité de l'auteur de la photographie, BL aurait
dd s’abstenir de la télécharger a partir de Google Image. BL ne pouvait pas
valablement présumer que la photographie était libre de droits;d’autant plus
que BL est un cabinet d’avocats qui ceuvre en propriété intellectuelle.

o Section 39 — Injunction only remedy when defendant not aware of copyright — A
letter of demand creates knowledge

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
[72] En tout état de cause, une fois informé de I'absence d’autorisation
de [plaintiff] Stoyanova en juin 2012, [defendant]Mile-End ne peut plus
ignorer que lareproduction et I'exploitation de I'CEuvre constituent une
violation de ses droits d’auteur.

o Section 41.18 — Radio apparatus — This section applies to mobile phone, which are
more than a radio apparatus
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
[240] We note that subsection 69(2) is not the only instance in which the Act
refers to one capability of a device without excluding those devices that have
other capabilities in addition to the identified one.

[242] Similarly, subsection 41.18(1) of the Act states that the general
prohibition against the circumvention of "access" control technological
protection measures "does not apply to a person who circumvents a
technological protection measure on a radio apparatus for the sole purpose
of gaining access to a telecommunications service by means of the radio
apparatus."

[243] Debates in Parliament, [Fn 117 See e.g., "The carve out for network
locks on cell phones is bound to be popular with people. Canadians will have
the right to unlock their phones if they want to switch carriers as long as they
abide by their provider's contract terms."
(http://openparliament.ca/debates/2010/11/3/jim-maloway-3/).] discussions
in Committees, [Fn118 As then Assistant Deputy Minister, Cultural Affairs,
Department of Canadian Heritage, Jean-Pierre Blais, testified before the Bill
C-32 (40th Parliament, 3rd Session) Committee on Nov. 25, 2010, this
provision was intended to create a carve-out to the prohibition for cell phones
(at 9:55).] as well as Government communications [Fn119 The Government
of Canada claimed that the Copyright Modernization Act would permit the
"hacking" of digital locks for the purpose of unlocking a wireless device. See
Government of Canada, "What the Copyright Modernization Act Says About
Digital Locks" (28 September 2011) ("Consumers will be able to unlock their
wireless devices, such as cell phones, in order to connect to another wireless
network — to switch service providers, for example. However, this will not
override any contractual or other agreement that may exist between
consumers and their service providers.").] make clear that this provision is
intended to apply in relation to mobile phones. Clearly, a modern mobile
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phone is much more than a mere radio apparatus; subsection 41.18(1)
nevertheless continues to apply to such a device.

Section 41.23 — Protection of separate rights — A grant of an exclusive licence in a

copyright constitutes the grant of an interest in the copyright by licence

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4") 253

(F.C.; 2016-08-12) Diner J.
[55] The Respondents submit that, with respect to at least 5 of the 21
pieces at issue — “Bozo’s Flippity-Flop”, “Butterflies”, “Peacock”,
“Masquerade”, and “Sneaky” (see Schedule B to these Reasons) — the
Applicants were never assigned an interest in the copyright but only a
grant of an exclusive licence. They thus lack the standing to bring an
infringement claim under subsection 41.23(1) of the Act.

[56] | also disagree with the Respondents about this procedural
objection. The language of each of the agreements for those five
pieces states that “[b]y this letter you grant and assign to us exclusively
the right to publish (i.e. print, publish and sell) the Work throughout the
world”. While this language is different from the language in the
agreements for the other 16 works (see Schedule B), the agreements
at issue nonetheless convey the necessary interest to bring this
application: subsection 13(7) of the Act makes it clear that “a grant
of an exclusive licence in a copyright constitutes the grant of an
interest in the copyright by licence”.

[57] Furthermore, per subsection 13(5) of the Act, “[w]here, under any
partial assignment of copyright, the assignee becomes entitled to any
right comprised in copyright, the assignee, with respect to the rights so
assigned, and the assignor, with respect to the rights not assigned,
shall be treated for the purposes of this Act as the owner of the
copyright, and this Act has effect accordingly”.

[58] The Applicants therefore (i) have standing to bring this application for alll
21 pieces, and (ii) having received at least partial assignment of
copyright, are considered “owners” for the purpose of publishing due
to their assigned rights. They need not have added any other parties to
properly bring the claims against the five pieces. In having negotiated
exclusive licenses (i.e. grants of an interest from the copyright holder),
the Applicants had more than simply obtained permission to publish.

o Section 41.23 — Protection of separate rights — The copyright owner has standing
to institute proceedings for copyright infringement

Stoyanova v. Disques Mile-End inc., 2016 CarswellQue 9957 (Que. Sup. Ct.; 2016-10-24)

Lucas, J. [appeal 500-09-026471-169]
[45] Dans les circonstances, il y a lieu de conclure que Stoyanova est seule
titulaire des droits d’auteur sur I'CEuvre et possede l'intérét pour agir en
justice, requis par l'article 85 C.p.c. (c. C-25.01).
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o Section 41.24 — Concurrent jurisdiction of Federal Court — Infringement of
copyright by its employee may fall within the jurisdiction of an arbitrator
under a collective agreement and the action for copyright infringement
before a court of law will be stayed

Pacific Newspaper Group v. Niche Plus Digital Inc., 2016 CarswellBC 281 (B.C. S.C,;

2016-02-05) Sewell J.

ROBIC, LLP

[7] The Employee Defendants submit that this court has no jurisdiction
to decide the claims made against them in the notice of civil claim
because the claims arise out of their employment with PNG. The terms
and conditions of that employment were governed by the collective
agreement, which contains a provision requiring all disputes with
respect to that employment to be determined by arbitration. They apply
for orders dismissing or staying this action against them pursuant to
Rule 21-8 and 9-5(1) of the Supreme Court Civil Rules, B.C. Reg.
168/2009.

[28] The parties agree that the jurisdictional application is governed by
the principles set out in Weber v. Ontario Hydro, 1995 CanLIl 108
(SCC), [1995] 2 S.C.R. 929, in which the Court held that an
arbitrator has exclusive jurisdiction in any dispute between
employer and employee arising from the interpretation,
application, administration or violation of a collective agreement.

[34] The difficulty | have with that submission is that the core of PNG’s
allegations against the Employee Defendants relates to breaches by
them of their duties as employees of PNG.

[35] Similarly, the plaintiff alleges that the Employee Defendants
unfairly competed with it while under its employ and that they were
induced by the Niche Defendants and Mr. Brown to breach their
contracts of employment with the plaintiff. This again raises squarely
the nature and extent of the terms and conditions of their employment
pursuant to the collective agreement.

[42] In my view, ICBC [Corporation of British Columbia v. Canadian
Office and Professional Employees Union, Local 378, 2012 BCSC
1244 ]is illustrative of the principle that the facts and circumstances of
each case must be examined to determine the essential nature of the
dispute before the court. In ICBC, the union was clearly motivated to
act as it did by the labour dispute with the employer. However, the
court found that the essential issue before the court was the protection
of ICBC’s copyright and intellectual property.
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[56] | am of the view that the allegations against the Employee Defendants
are ones that squarely engage the duties and responsibilities of the applicant
defendants as employees of the plaintiff and will require the tribunal hearing
the claim to determine the nature of those obligations in light of the collective
agreement.

[57] | am satisfied that were it not for the fact that the claim is made against
persons over whom an arbitrator would have no authority, the action would
be stayed in its entirety, essentially for the reasons articulated by Bruce J. in
Acuren [Acuren Group Inc. v. Tremblay, 2010 BCSC 689] at paras. 39 and
40.

o Section 41.24 — Concurrent jurisdiction of the Federal Court — The Federal
Court has jurisdiction in a case where remedies are sought for copyright
infringement and cannot decline jurisdiction on its own motion

Sadhu Singh Hamdard Trust v. Navsun Holdings Ltd., 2016 CarswellNat 492 (F.C.A.;

2016-03-02) Gleason J. [reversing 128 C.P.R. 168 (F.C.; 2014-11-29)]

ROBIC, LLP

[14] Lack of evidence about American law is not an impediment to the
Federal Court’s interpreting the PSA [partial settlement agreement], to
the extent it was required to do so to adjudicate the copyright claim.
Canadian conflict of laws principles, that the Federal Court was bound
to apply, provide that a court faced with interpreting a contract that
contains a choice of foreign law clause should apply domestic law if it
has no evidence as to the content of the foreign law: JP Morgan Chase
Bank v. Lanner (The), 2008 FCA 399 (CanLlIl), [2009] 4 F.C.R. 109 at
paragraphs 15-18; J. Walker, Castel & Walker: Canadian Conflict of
Laws, 6th ed. (Markham: LexisNexis/Butterworths, 2005), loose-leaf
updated October 2015, Vol. 1 at 88 7-1, 7-4.1 - 7-5. The Federal Court
therefore erred in law in relying on the lack of evidence about American
law as providing a basis for the dismissal of Hamdard Trust’s copyright
claim.

[16] Finally, the choice of forum provision contained in the PSA does
not provide a basis for the dismissal of Hamdard Trust's copyright
claim because the parties in this case attorned to the jurisdiction of the
Federal Court for adjudication of the copyright claim through their
pleadings and no party objected to the Federal Court’s jurisdiction by
reason of the choice of forum clause in the PSA. Even though neither
party raised the choice of forum clause in the PSA, the Federal Court
raised the issue of deferring the dispute to the New York courts
on its own motion. In so doing, it erred in law as a court cannot
of its own motion decline to hear a dispute that falls within its
jurisdiction based on its belief that another forum is more
appropriate. As the Supreme Court of Canada noted in Club Resorts
Ltd. v. Van Breda, 2012 SCC 17 (CanLll), [2012] 1 S.C.R. 572 at
paragraph 102:
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Once jurisdiction is established, if the defendant does not raise
further objections, the litigation proceeds before the court of the
forum. The court cannot decline to exercise its jurisdiction unless
the defendant invokes forum non conveniens. The decision to
raise this doctrine rests with the parties, not with the court seized
of the claim.

[17] Here, the Federal Court had jurisdiction over Hamdard Trust's
copyright claim by virtue of subsection 20(2) of the Federal Courts Act,
R.S.C. 1985, c. F-7, section 41.24 of the Copyright_Act and the
allegations in Hamdard Trust's Statement of Claim that the
infringements occurred in Canada. The Federal Court therefore could
not decline to hear the copyright claim of its own motion.

o Section 41.24 — Concurrent jurisdiction of Federal Court — The jurisdiction of the
Federal Court is limited and does not cover the detrmination of the existence of a
contract between the parties.

Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.

[95] As any claim under this alleged oral agreement is not within the
jurisdiction of this Court, | will make no findings on the evidence or
allegations related to this subject, other than to conclude that this evidence
does not support a finding that Mr. Andrews was acting under a contractual
relationship outside his employment in making contributions to the
development of the Software.

o Section 41.24 — Concurrent jurisdiction of Federal Court — When injunction
is sought as aremedy, only the Superior court of a province or the Federal
Court of Canada has jurisdiction

Geophysical Service Incorporated v. Jebco Seismic UK Limited, 2016 CarswellAlta 1364, (Alta.

Q.B.; 2016-07-14) Master Farrington

ROBIC, LLP

[22] Of note is the fact that section 41.24 of the Copyright Act, RSC

1985, ¢ C-42 grants original jurisdiction in relation to copyright claims

to provincial superior courts and the Federal Court of Canada:
Concurrent jurisdiction of Federal Court
41.24 The Federal Court has concurrent jurisdiction with
provincial courts to hear and determine all proceedings, other
than the prosecution of offences under sections 42 and 43, for
the enforcement of a provision of this Act or of the civil remedies
provided by this Act.

[23] We know that the reference to provincial courts can only
mean provincial superior courts such as this one because of the
availability of injunctions as remedies under the Copyright Act.
The remedies sought by GSI include damages and injunctive relief
which are available remedies from a court of competent jurisdiction
under the Copyright Act.
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[24] It is difficult to contemplate how a forum outside of Canada would
ever be an appropriate forum for the consideration and application of
Canadian copyright law. While much of the territorial location of the
data surveyed was in the Falklands area, the repository for the data
was the Board, and the alleged violations and wrongs are said to have
originated with material obtained from the Board by Jebco-UK.

[25] On its face, this Court would appear to have clear statutory
jurisdiction simpliciter to hear and deal with at least the copyright
portions of the claim. Forum non conveniens aspects are a different
matter and they involve different considerations.

o Section 41.24 — Concurrent jurisdiction of Federal Court— The Federal Court has
jurisdiction over copyright infringement but not over a breach of contract

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4" 253

(F.C.; 2016-08-12) Diner J.
[61] The Applicants are seeking statutory damages under section 38.1
of the Act, as well as remedies listed in subsection 34(1). They are
seeking these damages because they allege that their copyright over
the 21 works has been infringed. They are not claiming that the
Respondents breached the terms of the 1999 Agreement in publishing
the Anniversary Edition (i.e. that the pieces were published and that
they are, per the terms of the 1999 Agreement, owed compensation).
Rather, they are claiming that the publication of the Anniversary
Edition took place without their permission —in other words, that
there was no contract in place to be breached in the first place.

[62] | consequently find that this Court has the jurisdiction to hear the
copyright infringement claim.

o Section 41.24 — Concurrent jurisdiction of Federal Court — An arbitrator has
jurisdcition to issue safeguard order prohibiting the publication of works until a
final decision is rendered

Université de Sherbrooke v. Syndicat des professeures et professeurs de I'Université de

Sherbrooke (grief de Baroud.) 2016 LNSARTQ 331 (Que. S.A.T.; 2016-09-02) Bergeron,

Arbitrator

[34] Toute demande d'ordonnance de sauvegarde des droits de
propriété intellectuelle d'un professeur, en autant qu'elle réponde aux
critéres retenus par la jurisprudence, peut donc faire I'objet d'une
ordonnance de la part de I'arbitre saisi d'une telle demande qui, par
conséquent, a forcément juridiction pour en disposer.

o Section 41.25 — Notice of claimed infringement — An unjustified notice of claimed
infringement can give raise to damages

Whyte Potter-Mal v. Topdawg Entertainment Inc., 2016 QCCQ 11725 (Que. Ct. — Small

Claims; 2016-10-24) O’Connell-Chrétien, Special Clerk
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[1] The Plaintiff seeks from the Defendant the amount of $ 15,000.00
after one of his song was “taken down from the social media” YouTube
and SoundCloud by the Defendants for two months due to their report
that the upload was infringing their copyright.

[4] The Plaintiff has submitted the court invoices from his lawyer totaling
$1,975.00. It's only after the intervention of this lawyer that the song was
reinstated on the social media. While the song was down, and even after
it was reinstated, itis clear from the evidence provided that theincomes
of the Plaintiff and his reputation was negatively affected from the false
report of the Defendants.

o Section 41.26 — Obligations related to notice — When an Internet Service Provider
receive a notice of alleged infringement, the ISP shall send copy of the notice to
the alleged infringer and retain records with respect to the alleged infringer
identity and activities — Absent any regulation, the costs are to be borne by the
ISP — The right to obtain the disclosure of the identity of infringer flows from case
law and not from the Copyright Act

Voltage Pictures, LLC v. John Doe, 141 C.P.R. (4th) 136 (F.C., 2016-07-28) Boswell J.

ROBIC, LLP

[11] The “notice and notice” regime does not provide any detailed
or comprehensive mechanism for copyright owners such as the
Applicants to enforce their rights as against alleged infringers. At
best, it provides a mechanism for copyright owners to send a
notice of claimed infringement via an ISP to an alleged infringer
with the knowledge that there will be records available at some
later date to determine the identity of such infringer if necessary.
An ISP such as Rogers is only obligated under section 41.26(1) to
do two things: (1) forward the copyright owner’s notice of claimed
infringement electronically to the pertinent Internet protocol
address; and (2) retain records to allow the subscriber’s identity
to be determined for specified periods of time depending on
whether the copyright owner has or has not commenced
proceedings relating to the claimed infringement. The fact that no
regulation has been made to fix the maximum fee that an ISP may
charge for performing these obligations speaks, not to whether no fee
or compensation can be paid to comply with a disclosure order but,
rather, to the current policy under the “notice and notice” regime that
the costs of complying with these obligations is, at least for the time
being, to be borne by the ISP.

[12] Contrary to the Applicants’ arguments, Parliament’s intention in
enacting sections 41.25 and 41.26 was not one of “irresistible
clearness” to abrogate and depart from established law and principles
with respect to so-called Norwich disclosure orders emanating from
the decision in Norwich Pharmacal Co. v. Customs & Excise
Commissioners (1973), [1974] A.C. 133 (UK HL). [...]
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[14] I am satisfied that the Applicants have adduced sufficient evidence,
notably in the Affidavit of Daniel Macek, to show that they have a bonafide
claim that unknown persons are infringing the copyright in their films.
Consequently, they have a right to have the identity of the Subscriber
revealed and disclosed for the purpose of pursuing their proposed
class proceeding. This right flows from established case law such as that
noted above [Norwich Pharmacal Co. v. Customs & Excise Commissioners
(1973), [1974] A.C. 133 (UK HL); BMG Canada Inc v Doe, 2005 FCA 193,
[2005] 4 FCR 81 [BMG]]; it does not flow from and is not grounded in any
way by the “notice and notice” provisions of the Copyright Act.

o Section 42 — Offences —Knowledge is an essential element for the criminal offence
and shall be proven
R. v. Elias, 2016 CarswellQue 10457 (Que. Ct. Crim. Div.; 2016-11-01) Bouchard J.

ROBIC, LLP

[43] Dans le cadre d'un proces criminel, la poursuivante a un fardeau
important a rencontrer afin d’obtenir une déclaration de culpabilité :
celui de prouver hors de tout doute raisonnable tant les éléments
matériels d’une infraction (actus reus) que I'intention criminelle (mens
rea) du contrevenant.

[44] En I'espéce, le litige ne porte que sur la preuve de la connaissance du
caractere contrefait des vétements «WLKN »chez le défendeur, soit 'une
des composantes de I'élément matériel de I'infraction.

[54] Enfin, le Tribunal considere que l'interprétation des dispositions
prévues dans la Loi sur les droits d’auteur n’est d’aucun secours pour
la poursuivante et ainsi conclure a I'existence d’une connaissance
présumée pouvant servir de preuve de l'intention requise en droit
criminel.

[58] Ce n'est pas parce que la Loi sur les droits d’auteurs protége I'auteur
d’'une ceuvre a compter de la date de sa création [Fnl1l Article 5 de la Loi sur
les droits d'auteur.] que nous devons conclure nécessairement qu’un
justiciable sait ou devrait savoir qu'une ceuvre est protégée et qu'il est
possible d’entreprendre un recours pénal contre le contrevenant.

[59] Pour le Tribunal, I'enregistrement d’'une ceuvre a nécessairement
comme objectif de rendre public le droit d’auteur qui s’ensuit et ainsi rendre
opposables au tiers les protections offertes par la loi au titulaire du droit
d'auteur.

[61] L'enregistrement d’une ceuvre peut certainement faciliter la preuve de la
connaissance parce que le registre est public.

[62] Par contre, I'absence d’enregistrement au moment de I'infraction
présumée ne permet pas d’inférer, a lui seul, que le défendeur devait
savoir que l'ceuvre était protégée en vertu de la loi. La preuve de
connaissance doit nécessairement provenir d’'une autre source.
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[63] En l'espece, cette preuve est inexistante et celle présentée par la
poursuivante ne permet pas de tirer I'inférence soutenue.

o Section 43.1 — Limitation or prescription period for civil remedies — Ongoing
breaches within the three years and following the commencement of this
proceeding are not barred

Royal Conservatory of Music v. Macintosh (Novus Via Music Group Inc.), 142 C.P.R. (4™ 253

(F.C.; 2016-08-12) Diner J.

[90] I do not, however, need to decide whether each edition constitutes a new
publication for the purposes of paragraph 43.1(1)(b), because as explained
in Wall v Horn Abbott Ltd, 2007 NSSC 197 at para 474:
[A]lthough claims relating to breaches that occurred more than three
years preceding the commencement of this proceeding are barred,
ongoing breaches within the three years and following the
commencement of this proceeding are not.

[91] Therefore, regardless of whether the publication of the 2014 Edition was
a separate infringement from the publication of the Anniversary Edition, there
is no limitation period issue. Either the Anniversary and 2014 Editions are
considered part of one continuous publication of the Series and hence
one ongoing breach , bringing this application within the limitation
period, or else the 2014 Edition, which the Applicants have stated
clearly is the infringement they take issue with, is a separate
publication, and has been addressed in a timely manner.

o Section 43.1 — Limitation or prescription period for civil remedies — The limitation
period commences when a plaintiff could reasonably be expected to know of the
infringement

Davydiuk v. Internet Archive Canada and Internet Archive, 2016 CarswellNat 6526 F.C.; 2016-

11-30) SouthCott J.

[29][...] Under that section [43.1], the limitation period commences at the
latest at the time when the plaintiff first knew, or could reasonably have
been expected to know, of the act or omission for which a remedy is
claimed. Internet Archive [the Defendant] argues that Mr. Davydiuk [the
Plaintifff has been aware of the material facts to which the proposed
amendments relate since 2009, such that the three-year limitation period has
expired.

o Section 53 — Register to be evidence — Copyright registration at the eve of
proceedings will not be taken into consideration

Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-

29) Manson J. [appeal A-90-16]
[29] | find that the CSA [plaintiff] is not entitled to rely on the
presumptions of validity and ownership under the copyright
registration obtained. The Copyright was not registered until three days
after this application was started. No previous copyright registration in
earlier versions was made. This registration of the 2015 CSA Code can
hardly be said to have been made in the ordinary course of business.
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Section 53 — Register to be evidence — The presumption created by a certificate of
registration overides the presumption arising from the marking of the work
Biocad Médical inc. v. Panthera Dentaire inc., 2016 CarswellQue 5419 (Que. Sup. Ct.; 2016-

05-27) Beaupré J. leave to appeal granted (200-07-009319-168 and 200-07-009303-162)]

[513] Sauf preuve contraire, le paragraphe 53 (2) de la LDA prévoit
que le certificat d’enregistrement d'un droit d’auteur constitue la
preuve de l'existence du droit d’auteur et du fait que la personne
figurant a I'enregistrement en est le titulaire.

[515] La présomption qui nait ainsi en faveur de Biocad contrecarre la
présomption prévue en faveur des auteurs du logiciel, en I'occurrence
les programmeurs, a l'article 34.1(1)b) de la LDA [Fn 286 Bonnette c.
Entreprise Dominion Blueline inc., EYB 2005-88514, 41 C.P.R. » (4th) 331
(C.A))]. D'autant plus que la LDA prévoit aussi a son paragraphe 13(3) que
lorsque l'auteur est un employé en vertu d’un contrat de louage de service,
et que I'ceuvre est exécutée dans I'exercice de cet emploi, 'employeur est le
premier titulaire du droit d’auteur.

o Section 53 — Register to be evidence — The presumptions arising from a certificate
of copyright registration could be rebutted by contradictory evidence
Andrews v. McHale, 141 C.P.R. (4'") 451 (F.C.; 2016-06-03) Southcott J.

[56] | consider this analysis to be equally applicable to the presumption that
the person registered is the owner of the copyright, pursuant to section 53(2)
of the Act as highlighted above. While Mr. Andrews is entitled to the benefit
of this presumption, as a result of the certificates of registration he has
attached to his affidavit, the Court should rely on these certificates as
proof of his ownership of copyright in the Software only to the extent
that there is no contradictory evidence.

[60] This case requires consideration of the legal meaning of authorship in
the context of computer programs, addressed later in these Reasons.
However, for present purposes, | consider the evidence of Dr. Xu to be
sufficient to rebut the statutory presumption under section 53(2) of the Act,
such that the Court must reach a conclusion on authorship and
copyright ownership based on the totality of the evidence available.

o Section 53 — Register to be evidence — In view of the register public character,
registration will help proving knowledge
R. v. Elias, 2016 CarswellQue 10457 (Que. Ct. Crim. Div.; 2016-11-01) Bouchard J.

ROBIC, LLP

[55] Premiérement, le paragraphe 53(2) indique que le certificat
d’enregistrement du droit d’auteur constitue « la preuve de I'existence du
droit d’auteur et du fait que la personne figurant a I'enregistrement est en le
titulaire. » (je souligne)

[56] Au paragraphe 53(2.2), la loi stipule que le certificat « constitue la
preuve que l'intérét qui y est inscrit a_été concédé par licence et que le
titulaire de la licence figurant au certificat d’enregistrement détient cet
intérét. » (je souligne)
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[61] L’enregistrement d’une ceuvre peut certainement faciliter la preuve
de la connaissance parce que le registre est public.

o Section 54 — Register of Copyrights — The Register is public
R. v. Elias, 2016 CarswellQue 10457 (Que. Ct. Crim. Div.; 2016-11-01) Bouchard J.

[57] De son co6té, l'article 54 prévoit I'obligation pour le Bureau du droit
d’auteur de tenir un registre des droits d’auteur et, au paragraphe 54(5), la
possibilité pour le public de le consulter.

o Section 57 - Registration of assignment of licence — The Federal Court will not
expunge a copyright registration without the proper procedural request
Andrews v. McHale, 141 C.P.R. (4") 451 (F.C.; 2016-06-03) Southcott J.

[111 | raised at the hearing of this application the question whether
the Court has jurisdiction to grant the relief requested by the
Respondents, when the application before the Court is that of Mr.
Andrews claiming infringement, not an application by the Respondents
seeking expungement. Neither party supplied the Court with any case
law speaking to this issue. However, the Respondents argue that, had
they filed a cross-application in order to invoke more explicitly the
Court’s jurisdiction to grant the remedies they claim, this could have
delayed the application proceeding to a hearing. They argue that the
issues to be decided by the Court in connection with these remedies
are the same as those engaged in Mr. Andrews’ application, and that
he is not prejudiced by the absence of a formal cross-application.

[112] While | appreciate the Respondents’ arguments based on the efficiency
of seeking expungement in the present proceeding, considerations of
efficiency do not confer jurisdiction upon the Court. In the absence of
an applicaiton by the Respondents seeking expungement, my
conclusion is that the Court does not have the jurisdiction under
section 57(4) of the Act to grant this remedy.

o Section 64 — Interpretation — Functionality is not incompatible with aesthetic
Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-
12-14) St-Louis J.

ROBIC, LLP

[58] As the defendant’s manufacture and sale of the Nebula (DX-910) and
Nebula Il (DX-913) in Canada occurred after the 51 reproduction of the
Performer Structures, it relies on subsection 64(2) to submit that there is no
liability on the defendant arising from the manufacturing sale of these four
structures. This subsection is applicable where copyright subsists in a design
applied to a useful article or in an artistic work from which the design is
derived and, by or under the authority of any person who owns the copyright
in Canada or who owns the copyright elsewhere, the article is reproduced in
a quantity of more than fifty.
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[61] Here, despite the plaintiffs’ assertion that the Performer Structures are
not useful, it appears evident that they are. The Court is convinced they were
designed and built first as playgrounds for children, hence to be played upon,
climbed on, etc., which is clearly useful, and that they are thus more than just
a work of art to be merely observed and admired.

[62] As reflected in Mr. Frank, Ms. Jeffrey, Mr. Smith and Mr. Parker’s
testimonies [Plaintiff's witnesses], the plaintiffs’ Performer Structures needed
to be aesthetic, and the Court accepts this proposition. However, they also
needed to be climbed and played on; to be playful and safe. As such, they
were subject to technical safety aspects such as arm reach and rope sizes,
that were not guided by aesthetic purposes, but by security concerns and
safety standards precisely because the initial purpose of the structures was
not merely to serve as art work, but as playgrounds for children.

[63] Based on the evidence, the Court concludes that the plaintiff's Performer
Structures are indeed “useful articles” within the meaning of section 64 of the
Copyright Act.

o Section 64 — Interpretation — The fifty units reproduction is worldwide — Once 50
copies of a useful article have been reproduced anywhere, copyright is lo longer
enforceable

Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-

12-14) St-Louis J.

ROBIC, LLP

[67] The Court must thus assess whether the reproduction requirement of
subsection 64(2) refers to the number of reproductions in Canada or to the
number of reproductions worldwide.

[74] From the wording of subsection 64(2), it is clear that the scope of
at least part of this subsection is worldwide: “by or under the authority
of any person who owns the copyright in Canada or who owns the
copyright elsewhere”. These are clear words intended to have an
extraterritorial effect with regards to ownership of the copyright. Even
if these words are not repeated under paragraph (a), they are
nevertheless included in subsection 64(2).

[75] In view of the above, and keeping in mind that “the words of an Act are
to be read in their entire context and in their grammatical and ordinary sense
harmoniously with the scheme of the Act, the object of the Act, and the
intention of Parliament” (EImer Driedger, Construction of Statutes, 2" ed
(Toronto: Butterworths (1982)) at 87; Rizzo & Rizzo Shoes Ltd (Re), [1998]
1 SCR 27 at para 21) and that the Copyright Act is intended to provide
“balance between promoting the public interest in the encouragement and
dissemination of works of the arts and intellect and obtaining a just reward
for the creator” (Théberge v Galerie d'Art du Petit Champlain Inc, 2002 SCC
34 at para 30), | believe that it is compatible with the intention of the
Parliament to interpret paragraph 64(2)(a) as “the article is reproduced in a
guantity of more than fifty in Canada and elsewhere”.
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o Section 64 — Interpretation — The exceptions of subsection 64(3) trumps the
defense of subsection 64(2)

Corocord Raumnetz GMBH v. Dynamo Industries Inc., 2016 CarswellNat 6715 (F.C.; 2016-

12-14) St-Louis J.
[79] After determining that subsection 64(2) applies, the plaintiffs may
avoid the consequences of the defense if, by means of paragraphs
64(3)(b) or (d) reproduced in annex, the Court is convinced that the
structures are used as or for “a trade-mark or a representation thereof or a
label”, or “an architectural work that is a building or a model of a building”.

o 66.51 — Interim decisions — The potential application of new exceptions is not
relevant at the interim stage
Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian
Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd. - Interim; 2016-06-27), the Board
[56] The Board has already decided on two occasions that the potential
application of new exceptions is not relevant at the interim stage.

o Section 66.51 — Interim decisions — An interim decision supposes adjustements at
the time of the final decision
Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian
Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board
[63] Moreover, the very nature of an interim decision, as contemplated
in section 66.51 of the Act, necessarily supposes that adjustments will
be made at the time of the final decision. As the Court wrote in Bell
Canada v. Canada (Canadian Radio-Television and Telecommunications
Commission): [Fn41 Bell Canada v. Canada (Canadian Radio-Television and
Telecommunications Commission), [1989] 1 S.C.R. 1722 at p 1754. Case
cited by the Board in its interim decision of February 17, 2012 pertaining to
audiovisual webcasts and user-generated content transmitted over the
Internet.]
It is inherent in the nature of interim orders that their effect as well as
any discrepancy between the interim order and the final order may be
reviewed and remedied by the final order.

[64] The parties can organize their resources and accounting accordingly, by
setting amounts aside, for example.

o Section 66.52 —Variation of decision — A palpable error of the Copyright
Board does not constitute “a change in circumstances” and the Board is
functus to vary such a decision

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[[1] Rogers Communications Partnership, Telus Communications
Company, Bell Mobility Inc. and Quebecor Media Inc. (the
“Corporations”) commenced an action in the Federal Court (the
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“Action”) against the Society of Composers, Authors and Music
Publishers of Canada (“SOCAN?”") seeking to recover certain amounts
that they paid during the period from November 14, 2006 to July 12,
2012 pursuant to Tariff 24 (2003-2005) Ringtones (“Tariff 24 (2003-
2005)") and Tariff 24 (2006-2013) Ringtones (“Tariff 24 (2006-2013)")
(collectively, “Tariff 24”). The payments were in relation to ringtones,
containing substantial portions of musical works in SOCAN’s
repertoire that were downloaded onto mobile devices of the
Corporations’ customers.]

[70] The ability of the Board to vary its own decisions engages
the principle of functus officio. In Chandler v. Alberta Association of
Architects, 1989 CanLll 41 (SCC), [1989] 2 S.C.R. 848, 62 D.L.R. (4th)
577 [Chandler], the Supreme Court determined that the applicability of
this principle extends to decisions of administrative tribunals. At page
861, Justice Sopinka stated:
...As a general rule, once such a tribunal has reached a final decision
in respect to the matter that is before it in accordance with its enabling
statute, that decision cannot be revisited because the tribunal has
changed its mind, made an error within jurisdiction or because there
has been a change of circumstances. It can only do so if authorized by
statute or if there has been a slip or error within the exceptions
enunciated in Paper Machinery Ltd. v. J. O. Ross Engineering Corp.,
supra.
The error referred to in the latter portion of this quotation is an error in
expressing the “manifest intention” of the court or tribunal in respect of its
decision.

[71] Thus, under the doctrine of functus officio, the Board would not be
permitted to reopen one of its decisions in the absence of a slip or an
error that runs counter to the Board’s manifest intention in reaching its
decision. Neither of these exceptions to the functus officio principle is
relevant in the circumstances. However, as indicated in the excerpt from
Chandler, an administrative tribunal can be empowered by statute to revisit
its decisions. Indeed, the Copyright Act provides such a power.

[72] In reaching his conclusion that there had been no final decision in
respect of Tariff 24 (2003-2005), and therefore no final decision in respect of
the Ringtone Download Issue, the Judge determined that the decisions of
the Supreme Court of Canada in ESA and Rogers constituted a material
change in circumstances, the occurrence of which empowered the Board to
vary its decision to certify that tariff. He concluded that ESA and Rogers
changed the law because they effectively declared that the Board and this
Court in CWTA had erred in their decisions regarding the Ringtone Download
Issue. In so concluding, the Judge interpreted the phrase “material change
in circumstances since the decision was made” in section 66.52 of the
Copyright Act as including a change in law arising from judicial decisions
rendered subsequent to the decision that is to be varied.
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[73] In making this interpretation, the Judge did not refer to any jurisprudence
that considered subsection 66.52 of the Copyright Act or, in the absence of
any controlling authority, did not conduct an analysis based upon the well-
known textual, contextual and purposive approach to statutory interpretation
(Canada Trustco Mortgage Co. v. Canada, 2005 SCC 54 (CanlLll) at
paragraph 10, [2005] 2 S.C.R. 601).

[78] The scope of section 66.52 of the Copyright Act was considered
by this Court in Canadian Association of the Film Distributors and
Exporters v. Society for Reproduction Rights of Authors, Composers
and Publishers in Canada (SODRAC) Inc., 2014 FCA 235 (CanlLll),
378 D.L.R. (4th) 72 [CAFDE]. In this case, the Board reopened a
decision to certify a tariff on the basis that it recognized that it had
erred in its interpretation of the proposed tariff and thereby committed
a “palpable error”. This Court concluded that the Board was not able
to reopen its decision to certify the tariff under section 66.52 of the
Copyright Act. In so doing, it is clear that the Court concluded that
a palpable error on the Board’s part did not constitute “a change
in circumstances” for the purpose of section 66.52 of the
Copyright Act.

[82] The decisions in CAFDE, Metro Can and Ayangma point to a more
limited interpretation of the scope of the Board’s variation power under
section 66.52 of the Copyright Act than that adopted by the Judge.
Accordingly, | conclude that the phrase “material change in
circumstances since the decision was made”, in section 66.52 of the
Copyright Act, does not extend to jurisprudence that arises
subsequent to the decision contemplated by that phrase and that
the Judge erred in law in interpreting that phrase in the contrary
manner.

o Section 66.7 — General powers. Etc. — The powers of the Board are limited —
Compliance and enforcement issues are outside the certification powers of the

Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

ROBIC, LLP

[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.
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o Section 68 — Board to consider proposed tariffs and objections — Tariff
certification is the responsibility of the Copyright Board — If the
certification is erroneous, the proper recourse is judicial review

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[103] In effect, the Corporations argue that the Board lacked the jurisdiction
to certify a tariff if the Board made a mistake in the reasoning that
underpinned its certification decision. With respect, that argument is
misguided. Tariff certification is clearly the responsibility of the Board
under the Copyright Act. If the Board certifies a tariff on a basis that
appears to be erroneous, it is open to an affected party to initiate
judicial review proceedings with a view to correcting the alleged error.

o Section 68 — Board to consider proposed tariffs and objections — Tariffs are
prospective and of general application

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[134] Because proposed tariffs are prospective in nature, it is never
possible to establish the compliance of specific future acts with exceptions.
However, in the case of a blanket licence, it is reasonable for the Board to
look at the evidence adduced to satisfy itself whether or not, and to which
extent, the requirements of an exception will likely be met. Past practices will
usually be a good indicator of this compliance.

o Section 68 — Board to consider proposed tariffs and objections — The
reports to be provided under a tariff carry a mandatory character

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[394] We wish to emphasize here that the standard of "where
available" is not intended to be, and should not be, interpreted as
conveying any level of discretion upon the person or entity having the
obligation to provide the music-use information. All the listed
information in its possession or under its control, regardless of the form
or way in which it was obtained, must mandatorily be provided for the
station to effectively be in compliance with the requirement we set.

[396] Clarifying language is added to the tariff to highlight the
mandatory character of the reporting of all information available to
radio stations.

) Section 68 — Board to consider proposed tariffs and objections — Compliance and
enforcement issues are outside the certification powers of the Board
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
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that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 68 — Board to consider proposed tariffs and objections — Tariffs should be
set in taking into account technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board
[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

o Section 69 — Radio performances in places other than theatres — Subsection 69(2)
applies also to performance of sound recordings and of performer’s performances
Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board
[233] Thus, while the precursor of subsection 69(2) of the Act was
originally intended to apply in relation to the performance of musical
works, we conclude that subsection 69(2) applies equally in
relation to the performance of sound recordings and of
performers' performances.

o Section 69 — Radio performances in places other than theatres —Section 69 applies
to radio receiving sets even if they have other capacities

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[237] We generally agree with the position that a "radio receiving set" is a
device capable of receiving unguided electromagnetic signals in the radio
spectrum (i.e., "Hertzian waves"). Presumably, for a device to be able to
perform the functions contemplated in subsection 69(2) of the Act, it
must not only be able to receive such signals, but also demodulate
them into a sound signal.
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[238] However, we do not accept the argument that any device that has
more functions than simply being a "radio receiving set" is thereby
disqualified from subsection 69(2) of the Act. According to such an
interpretation, the use of a multi-functional device which is capable of playing
CDs, for example, in addition to its capabilities as a radio receiving set, would
not be covered.

[239] As described above, in creating the predecessor to subsection
69(2) of the Act, the Legislature was clearly attempting to reverse a
situation it saw as unsalutary. [...] We therefore see no reason to
adopt an interpretation that would exclude performances carried
out by the use of a device that can receive radio waves, but not
— for example — those performances carried out by the use of a
device that can receive radio waves as well as play CDs. Such a
distinction would not best ensure the attainment of the object of this
provision, namely, to permit business owners to play radio without
having to determine what the legal consequence of such an act
is. We further note that the restrictive interpretation suggested here is
not supported by the language of the provision itself.

[244] We therefore conclude that subsection 69(2) of the Act applies to
devices that are aradio receiving set,” even if such devices are capable
of performing additional functions or permit the performance of sound
recordings by other means.

o Section 69 — Radio performances in places other than theatres — A radio receiving
set may have also other functions

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the board

ROBIC, LLP

[240] We note that subsection 69(2) is not the only instance in which the Act
refers to one capability of a device without excluding those devices that have
other capabilities in addition to the identified one.

[244] We therefore conclude that subsection 69(2) of the Act applies to
devices that are a "radio receiving set,” even if such devices are
capable of performing additional functions or permit the performance
of sound recordings by other means.

[245] This conclusion is consistent with the concept of technological
neutrality, as applied by the Supreme Court of Canada in Public Performance
of Musical Works, Re. [Fn120 Public Performance of Musical Works, Re,
2012 SCC 34, [2012] 2 S.C.R. 231 (S.C.C.). [ESA] In short, it is the
interpretive principle that, absent evidence of a contrary Parliamentary
intention, an interpretation of legislation that does not limit its application to a
particular technology is to be preferred. Here, we find no intention to limit the
application of subsection 69(2) of the Act only to those devices that can
function uniquely as a radio.
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o Section 69 — Radio performances in places other than theatres — A radio receiving
set may have also other functions — But the exception is restriced to conventional
broadcast signals

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[247] That being said, we agree that subsection 69(2) of the Act applies
only in relation to a conventional broadcast signal. When a device is
receiving non-radio signals, such as via the Internet, it is not acting as
a "radio receiving set."

[248] Thus, we conclude that subsection 69(2) of the Act applies whether
or not a device is capable of performing other functions in addition to
that of a "radio receiving set," but that the provision applies only to the
extent a performance results from the reception and demodulation of
radio frequencies, and not of signals received by other means, such as
by cable or the internet.

[275] After comparing the grammatical structures and wording of subsection
69(2) of the Act and its predecessor, [Fn146 Harold G. Fox, Canadian Law
of Copyright and Industrial Designs, 2nd ed. (Toronto: Carswell, 1967) at pp
407-408.] the interpretation of the Privy Council comports with this
interpretation and does not affect our conclusion that no royalties should be
set pursuant to subsection 69(2) in this proceeding.

[276] The expression "in so far as possible" was inserted in that
provision by Parliament to qualify solely the timing of the collection of
royalties in question, arguably imposing a duty on the Board (or its
predecessor) to fix an amount to be paid by broadcasters. But as with
every tariff the Board certifies, we must be satisfied that such tariff is fair and
equitable. For reasons explained above, we find it neither reasonable nor
possible in this instance.

o Section 69 — Radio performances in places other than theatres — How to calculate
the royalties

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

ROBIC, LLP

[267] Were we to proceed in setting a royalty under subsection 69(2) of the
Act, it is very likely that we would proceed as follows. First, in order to
prevent a double compensation, we would deduct from the existing
commercial radio royalties the amount derived from advertising
revenues attributable to radio broadcasts listened to outside of private
and domestic uses. If the current tariff is to be read strictly and does not
therefore capture such activities, the broadcasters should not be required to
pay in relation to activities that the tariff does not permit. In the present
matter, the evidence does not permit us to determine the actual amount of
royalties attributable to such uses. Nevertheless, this notional amount is
important, as is discussed below.

[268] We would then establish the royalties appropriate according to
the conditions provided in subsection 69(2) of the Act, namely, a
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situation where it is the radio stations paying the tariff. While Re:Sound
argues that the establishments that play radio derive some value from doing
so, a quantification of the amount of this value based on an appropriate
economic analysis was not provided. We therefore do not know the net value
of the music to those establishments.

[271] We would then make a further deduction, as required by
subsection 69(3) of the Act, based on the savings realized by Re:Sound
in having to collect only from one source as opposed to a multitude of
businesses. It is not necessary for us to establish the exact amount of such
savings to conclude that, by the end of the calculation, the total royalties
payable may not be higher than what they are now.

o Section 70.15 — Certification — Tariff certification is the responsibility of
the Copyright Board — If the certification is erroneous, the proper
recourse is judicial review

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[103] In effect, the Corporations argue that the Board lacked the jurisdiction
to certify a tariff if the Board made a mistake in the reasoning that
underpinned its certification decision. With respect, that argument is
misguided. Tariff certification is clearly the responsibility of the Board
under the Copyright Act. If the Board certifies a tariff on a basis that
appears to be erroneous, it is open to an affected party to initiate
judicial review proceedings with a view to correcting the alleged error.

) 70.15 — Certification — A tariff may include transitional provisions

Reproduction of Literary Works, Re, 2016 CarswellNat 436 (Cop. Bd.; 2016-02-19), the Board
[502] Given that the Tariff is certified after its effective period, we
include transitional provisions. For the reasons set out in previous
decisions,[Fn287 See for instance SOCAN-Re:Sound CBC Radio Tariff,
2006-2011 (8 July 2011) Copyright Board decision] we also set interest
multiplying factors applicable to payments due or overpaid as a result of this
Tariff. These amounts will be payable in two equal installments on October
31, 2016 and April 30, 2017. In spite of these two distinct dates of payments,
for ease of administration, we only establish one set of interest multiplying
factors, calculated as of October 31, 2016.

o Section 70.15 — Certification — The reports to be provided under atariff carry
a mandatory character

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[394] We wish to emphasize here that the standard of "where
available" is not intended to be, and should not be, interpreted as
conveying any level of discretion upon the person or entity having the
obligation to provide the music-use information. All the listed
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information in its possession or under its control, regardless of the form
or way in which it was obtained, must mandatorily be provided for the
station to effectively be in compliance with the requirement we set.

[396] Clarifying language is added to the tariff to highlight the
mandatory character of the reporting of all information available to
radio stations.

o Section 70.15 — Certification — Compliance and enforcement issues are outside the
certification powers of the Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 70.15 — Certification — Tariffs should be set in taking into account
technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board
[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

o Section 70.2 — Application to fix amount of royalties, etc. — Tariffs are prospective
and of general application

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[134] Because proposed tariffs are prospective in nature, it is never
possible to establish the compliance of specific future acts with exceptions.
However, in the case of a blanket licence, it is reasonable for the Board to
look at the evidence adduced to satisfy itself whether or not, and to which
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extent, the requirements of an exception will likely be met. Past practices will
usually be a good indicator of this compliance.

o Section 70.2 — Application to fix amount of royalty, etc. — Compliance and
enforcement issues are outside the certification powers of the Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 70.2 — Application to fix amount of royalty, etc. — The Board has an
arbitration role

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27)

[1] Subsection 70.2(1) of the Copyright Act (the "Act") allows a collective
society or any person not otherwise authorized to do an act mentioned in
sections 3, 15, 18 or 21 of the Act, as the case may be, to apply to the
Copyright Board of Canada (the "Board") if they are unable to agree on the
royalties to be paid for the right to do the act or on their related terms and
conditions. The Board then acts as arbitrator between the collective
society and the user of the content protected by the Act for the purpose
of fixing these royalties or terms and conditions.

) Section 70.2 — Application to fix amount of royalty, etc. — Tariffs should be set in
taking into account technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board

[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

o Section 70.2 — Application to fix amount of royalty, etc. — The user can choose not
to be bound by the licence —
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Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board
[68] The Court [Canadian Broadcasting Corporation v. SODRAC 2003 Inc.
2015 SCC 57[SCC Decsion] at para 102] also confirmed the Board's power
to set the terms and conditions of a licence under section 70.2 of the
Act that takes the form of a comprehensive licence, given that the user
can still choose whether or not to comply with the terms and conditions
of the licence [...]

[69] The Court [SCC Decision, at para 108] did not, however, determine
whether the Board could impose on the collective society the type of licence
— comprehensive or transactional — preferred by the user [...]

o Section 70.3 — Certification — Tariff certification is the responsibility of
the Copyright Board — If the certification is erroneous, the proper
recourse is judicial review

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[103] In effect, the Corporations argue that the Board lacked the jurisdiction
to certify a tariff if the Board made a mistake in the reasoning that
underpinned its certification decision. With respect, that argument is
misguided. Tariff certification is clearly the responsibility of the Board
under the Copyright Act. If the Board certifies a tariff on a basis that
appears to be erroneous, it is open to an affected party to initiate
judicial review proceedings with a view to correcting the alleged error.

) Section 70.5 — Definition of "Commissioner"—An act engaged in pursuant only to
the exercise of any right or enjoyment of any interest derived from the Copyright
Act, is not an anti-competitive act for the purposes of section 79.
Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat
15067 (Comp. Trib.; 2016-04-27), the Tribunal
[721] For the reasons detailed below, the Tribunal agrees with the
Commissioner. Based on the evidence on the record, the Tribunal is not
persuaded, on a balance of probabilities, that TREB has established the
existence of copyright in the MLS Database, including the Disputed Data.
In any event, even assuming that such copyright exists, two of the three
principal VOW Restrictions constitute more than the mere exercise of
TREB's intellectual property rights, namely, the prohibitions on (i) the use
of the information included in the VOW Data Feed for any purpose other than
display on a website, and (ii) the display on a VOW of the information
contained in the Disputed Data, which TREB makes available to its Members
in other ways.
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o Section 70.5 — Definition of "Commissioner"— The mere exercise of a copyright,
and nothing else, may fall within the statutory exception of subsection 79(5) of the
Competition Act

Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat

15067 (Comp. Trib.; 2016-04-27), the Tribunal

[753] The Commissioner responds that even if the MLS Database or the
Disputed Data was protected by copyright, TREB's conduct amounts to more
than the "mere exercise" of its intellectual property rights. Subsection 79(5)
of the [Competition]Act does not state that "the exercise of those rights is not
an anti-competitive act", nor does it exclude from the definition of anti-
competitive act "the lawful exercise of intellectual property rights." The
Commissioner maintains that only an act that is the mere exercise of a
right, and nothing else, may fall within the statutory exception under
subsection 79(5). He claims that TREB's conduct is more than a mere
exercise of a copyright. He states that this is particularly so with respect to
TREB's prohibitions on (i) the use of the information included in the VOW
Data Feed for any purpose other than display on a website, and (ii) the
display on a VOW of the information contained in the Disputed Data, which
TREB makes available to its Members in other ways.

[754] The Tribunal agrees with the Commissioner. Subsection 79(5) [of the
Competition Act] attempts to balance the extraordinary statutory
monopoly rights conferred by intellectual property with the public
interest in competition. To strike the right balance, the Tribunal and
Federal Court of Appeal have interpreted that provision narrowly. In
Tele-Direct [Canada (Commissioner of Competition) v Tele-Direct
Publications Inc (1997), 73 CPR (3d) 1 (Comp. Trib.)] at page 32, the Tribunal
distinguished a refusal to licence. However, where a respondent attaches
anti-competitive conditions to the use of its intellectual property,
subsection 79(5) will not immunize it from scrutiny. In this case, the two
prohibitions mentioned at the end of the immediately preceding paragraph
above constitute anti-competitive conditions that TREB has attached to the
use of intellectual property

[757] Put differently, the [virtual office website] VOW Restrictions confer
on TREB and its above-mentioned Members advantages beyond those
derived from the Copyright Act.

o Section 70.5 — Definition of "Commissioner"— Copyright litigation between the
parties may constitutre a valid reason for a copyright owner not to provide access
to its copyrighted material

CarGurus, Inc. v. Trader Corp., 2016 CarswellNat 5045 (Comp. Trib.; 2016-10-14) Gascon J.
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[Upon application for leave for relief under sections 75, 76 and 77 of the
Competition Act

[140] | observe in closing that, in addition, there is also ample evidence on
the record that the reason driving the Trader Conduct and its refusal to
supply the Trader Vehicle Listings is in fact its claim of copyright
infringement by CarGurus and the ongoing litigation it commenced
against CarGurus in the Copyright Proceeding. It may be that Trader's
claim could be denied by the Ontario Superior Court of Justice and that its
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allegations of copyright infringement relating to the Trader photographs are
not upheld by the Court. However, at this stage and in light of the evidence
before me in this application for leave, the existence of the Copyright
Proceeding provides an objective business reason for the refusal to supply
the Trader Vehicle Listings to CarGurus and is yet another factor pointing to
an absence of sufficient credible evidence that Trader's refusal to supply is
motivated by CarGurus' low pricing policy.

o Section 70.6 — Examination and fixing of royalty — Tariffs are prospective

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[134] Because proposed tariffs are prospective in nature, it is never
possible to establish the compliance of specific future acts with
exceptions. However, in the case of a blanket licence, it is reasonable
for the Board to look at the evidence adduced to satisfy itself whether
or not, and to which extent, the requirements of an exception will likely
be met. Past practices will usually be a good indicator of this
compliance.

o Section 73 — Certification — Tariff certification is the responsibility of the
Copyright Board — If the certification is erroneous, the proper recourse
is judicial review

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[103] In effect, the Corporations argue that the Board lacked the jurisdiction
to certify a tariff if the Board made a mistake in the reasoning that
underpinned its certification decision. With respect, that argument is
misguided. Tariff certification is clearly the responsibility of the Board
under the Copyright Act. If the Board certifies a tariff on a basis that
appears to be erroneous, it is open to an affected party to initiate
judicial review proceedings with a view to correcting the alleged error.

o Section 73 — Certification — Tariffs are prospective and of general application

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
[134] Because proposed tariffs are prospective in nature, it is never
possible to establish the compliance of specific future acts with exceptions.
However, in the case of a blanket licence, it is reasonable for the Board to
look at the evidence adduced to satisfy itself whether or not, and to which
extent, the requirements of an exception will likely be met. Past practices will
usually be a good indicator of this compliance.

o Section 73 — Certification — Compliance and enforcement issues are outside the
certification powers of the Board
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Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;
2016-04-21), the Board

[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 73 — Certification — Tariffs should be set in taking into account
technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board

[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

. Section 77 — Circumstances in which licence may be issued by the Board
[Owners who cannot be located] — A decline?

Year Granted Refused Architectural
plans

2016 04 01

2015 08

2014 06

2013 10

2012 08

2011 07

2010 08 01

2009 12

2008 15

2007" 26 01 10

*2007-08-22 Policy of the Copyright Board of Canada : Issuing Licences for
Atchitectural Plans Held in Municipal Archives <http://www.cb-cda.gc.ca/unlocatable-
introuvables/municipal-municipales-b.pdf>.
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2006 19 11
2005 25 04 09
2004 18 02 12
2003 16 04
2002 15 09
2001 04
2000 18
1999 10
1998 16
1997 19
1996 07
1995 04
1994 02
1993 02
1992 09
1991 04
1990 01
Total 294 9 55
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o Section 77 — Circumstances in which licence may be issued by the Board
[Owners who cannot be located] — A licence may be effective prior to the
decision granting same — The delay to claim the ordered royalties can be
longer than the duration of the licence

Productions Flow, Les [Application for the reproduction, synchronization and the

communication to the public by telecommunication of excerpts from eight videos in a

television documentary broadcast], 2016 CarswellNat 1824 (Cop. Bd.; 2016-04-18)

1) La licence autorise la reproduction, la synchronisation et la communication
au public par télécommunication de huit extraits de vidéos publiés sur
YouTube dans un documentaire intitulé «Policiers sous surveillance»

2) La licence est valide du 1°" novembre 2015 au 31 octobre 2020.

4) Le titulaire dela licence versera la somme de 200 $ (ou 25 $/ceuvre) a la«
Producers Audio Visual Collective(PACC)» qui peut disposer du montant des
redevances fixé par la licence comme bon lui semble, pour le bénéfice
général de ses membres. La PACC s’engage toutefois a rembourser toute
personne qui établira, avant le 31 octobre 2025, qu’elle détient le
droitd’auteur sur I'ceuvre faisant I'objet de la présente licence.

o Section 77 — Circumstances in which licence may be issued by the Board[ Owners
who cannot be located] — Compliance and enforcement issues are outside the
certification powers of the Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21)
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[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.
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o Section 77 — Circumstances in which licence may be issued by the Board
[Owners who cannot be located] — A licence may set a limit of time for the
authorized reproduction and a limit of reproductions

What the Folk [Application for the mechanical reproduction and the communication to

the public by telecommunication of a musical work] 2016 CarswellNat 1843 (Cop. Bd.;

2016-05-02)

(1) The licence authorizes the mechanical reproduction and the
communication to the public by telecommunication of the musical work
entitled "Newfoundland Boys" written by James Wesley Moore to the extent
that it has been published. No more than 500 copies of the work will be
reproduced on CD

(2) The licence expires on May 31, 2026. The authorized reproduction
must therefore be completed by that date.

(4) The licensee will pay the sum of $41.50 to the Canadian Musical
Reproduction Rights Agency (CMRRA) for the mechanical reproduction
rights. CMRRA will dispose of the amount as it sees fit for the general benefit
of its members. CMRRA undertakes to reimburse any person, who
establishes, before May 31, 2031, ownership of the copyright in the works
covered in this licence.

o Section 77 — Circumstances in which licence may be issued by the Board [Owners

who cannot be located] —S ection 77 only applies with respect to published work
Martin-Hubbard, [Application for the reproduction of excerpts of correspondence], 2016
CarswellNat 789pdf (Cop. Bd.; 2016-06-05).

[3] En I'espéce, la Commission a déterminé qu'il n'y a pas de preuve que les
lettres que vous avez l'intention de reproduire ont été publiées.

[4] L'article 2.2 de la Loi définit la publication d'une oeuvre comme étant « la
mise a la disposition du public d'exemplaires de l'oeuvre (...) ». Leur seule
disponibilité dans un fonds d'archives ne correspond pas a cette définition.

[5] Puisque les oeuvres n'ont pas été publiées, la Commission n'a pas
I'autorité requise pour délivrer une licence.

o Section 77 — Circumstances in which licence may be issued by the Board [Owners
who cannot be located] — Tariffs should be set in taking into account technological

neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian
Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27)

ROBIC, LLP

[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]
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[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

o Section 77 — Circumstances in which licence may be issued [Owners who cannot
be located] — Section 77 licenses can be obtained for compilations — Section 77
licences can only be granted is the work was published and is still protected by
copyright — The copyright owner is at liberty to request the withdrwal of his work
from the portal of the licensee — The licensee will have to post a copyright notice

Bibliotheque et Archives nationales du Québec (BAnQ) [Application for the reproduction and

the communication to the public by telecommunication of a periodicals], 2016 CarswellNat

3914 (Cop. Bd.; 2016-07-26)

(). La licence autorise lareproduction des [cing] ceuvres de compilation
suivantes ainsi que leur communication au public par télécommunication et
par d’autres méthodes (voir Annexe pour les utilisations permises) [...]

(4) La licence entre en vigueur le jour ou elle est délivrée. Elle est valide
uniquement dans lamesure ou I'ceuvre de compilation ne fait pas partie
du domaine public et qu’elle a été publiée comme I’entend la Loi. Elle
expire au moment ou I'ceuvre de compilation rejoint le domaine public.

(6) Sur demande du titulaire des droits a I'égard d’une ceuvre, de compilation
visée dans la licence, formulée au plus tard cing ans aprés I'expiration de la
licence a I'égard de cette ceuvre de compilation, BANQ versera 250 $.

(7) Le titulaire de droits sur une ceuvre de compilation visée par la
licence peut demander le retrait de cette ceuvre du portail Internet de
BANQ en faisant parvenir 8 BAnQ un avis écrit. A l'intérieur d’un délai
raisonnable suivant la réception d’'un tel avis, lequel délai ne peut excéder
45 jours, BANQ retirera I'ceuvre de compilation de son portail Internet. Les
utilisations effectuées avant le retrait de I'ceuvre de compilation demeureront
assujetties a la licence. Le titulaire qui demande le retrait de son ceuvre de
compilation a droit au tiers des redevances si le retrait a lieu dans I'année
qui suit I'octroi de la licence, aux deux tiers si le retrait est effectué aprés un
an mais moins de cing ans aprés cette date, ou au total par la suite.

(8) BAnQ fournit sur son portail des renseignements informant
I'internaute des limites que la Loi ou la présente licence imposent a
I'utilisation de I'ceuvre de compilation ainsi que des droits dont les
utilisateurs jouissent en vertu de la Loi.

o Section 77 — Circumstances in which licence may be issued [Owners who cannot
be located] — The licence granted is for a specific purposes and the licensee must
insure himself that all the relevant rights are cleared

Reingold [Application for the reproduction and the communication to the public by

telecommunication of a photograph], 2016 CarswellNat 6818 (Cop. Bd.; 2016-11-29)
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(1) The licence authorizes the reproduction and the communication to the
public by telecommunication, for non-commercial purposes, of a photograph
(photographer unknown) representing a building and a sign “Ports of Call”,
which was the restaurant and bar complex originally located at 1145 Yonge
Street, Toronto, Ontario (the original building no longer exists). The
photograph is located on the front of a postcard.

The licence is limited to the reproduction of the photography found on
the front of the postcard. Therefore, the licensee is not exempt from
obtaining alicencefor other rights which may be protected by copyright
such as the rights pertaining to the architectural work itself, to the
extent that the work is protected by copyright.

(3) The licence is non-exclusive and valid only in Canada. For other
countries, it is the law of that country that applies.

(4) The licensee will pay the sum of $25 to any person who establishes, within
five years of the expiry of the licence, ownership of the copyright of the
works covered in this licence.

) Section 78 — Board may determine compensation — Compliance and enforcement
issues are outside the certification powers of the Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board

[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 78 — Board may determine compensation — Tariffs should be set in taking
into account technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board

ROBIC, LLP

[48] The principle of technological neutrality requires a comparison of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]
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[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

) Section 79 — Definitions [Private Copying] — CDs are “audio recording medium”
Private Copying 2017, Re, 2016 CarswellNat 6709 (Cop. Bd.; 2016-12-16), the Board:
[15] In PC 1999-2000, the Board emphasized that the phrase “ordinarily
used” requires a finding of fact in regards of each potential audio
recording medium. [Fn 13 Private Copying 1999-2000 (17 December 1999)
Copyright Board Decision at pp 28-30.] The concept incorporates both
gualitative and quantitative considerations.

[21] As noted above, the Board has said in previous decisions that “the
concept of ‘ordinarily used’cannot be seen as purely quantitative. [...] A
gualitative and quantitative approach is more in line with the purpose of Part
VI, in that it allows the levy to more easily adapt to market realities and the
private copying habits of Canadians.” [Fn 20 Private Copying 2003-2004 (12
December 2003) Copyright Board Decision at p.35] Furthermore, “the
language, context and purpose of section 79 do not support [a bright line]
approach. It is clear that Parliament desired, above all, sensitivity to market
realities and the flexibility to adapt to a changing environment.” [Ibid.]We
adopt that approach here

[23] For these reasons, we conclude that CDs are ordinarily used by
individual consumers to make reproductions of sound recordings, and
gualify as an “audio recording medium,” as defined in section 79 of the
Act.

. Section 83 — Filing of proposed tariffs — Tariff certification is the
responsibility of the Copyright Board — If the certification is erroneous,
the proper recourse is judicial review

Rogers Communications Partnership v. Society of Composers, Authors and Music

Publishers of Canada (SOCAN), 2016 CarswellNat 115 (F.C.A. 2016-01-27) Ryer J.

[reversing in part 129 C.P.R. 395 (F.C.; 2015-03-06); leave to appeal to the Supreme

Court of Canada refused, 2016 CarswellNat 2417 (S.C.C.; 2016-06-23)]

[103] In effect, the Corporations argue that the Board lacked the jurisdiction
to certify a tariff if the Board made a mistake in the reasoning that
underpinned its certification decision. With respect, that argument is
misguided. Tariff certification is clearly the responsibility of the Board
under the Copyright Act. If the Board certifies a tariff on a basis that
appears to be erroneous, it is open to an affected party to initiate
judicial review proceedings with a view to correcting the alleged error.

o Section 83 — Filing of proposed tariffs — Tariffs are prospective and of general
application

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd.;

2016-04-21), the Board
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[134] Because proposed tariffs are prospective in nature, it is never
possible to establish the compliance of specific future acts with exceptions.
However, in the case of a blanket licence, it is reasonable for the Board to
look at the evidence adduced to satisfy itself whether or not, and to which
extent, the requirements of an exception will likely be met. Past practices will
usually be a good indicator of this compliance.

o Section 83 — Filing of proposed traiffs — Compliance and enforcement issues are
outside the certification powers of the Board

Statement of Royalties to be Collected By SOCAN, Re, 2016 CarswellNat 1285 (Cop. Bd;.

2016-04-21), the Board
[405] On the issue of imposing penalties for late reporting of financial and
music-use information, as proposed by the Collectives, we agree with CAB
that this is a compliance and enforcement issue rather than a tariff
certification issue. As the Board has noted in the past, "enforcement
issues are outside the jurisdiction of the Board." [Fn196 Private Copying
Tariff Enforcement in 2001, 2002, 2003 (19 January 2004) Copyright Board
decision.] As such, we will not set penalties for late reporting in the tariff we
certify.

o Section 83 — Filing of proposed traiffs — Tariffs should be set in taking into account
technological neutrality

Society for Reproduction Rights of Authors, Composers and Publishers in Canada v. Canadian

Broadcasting Corporation, 2016 CarswellNat 2574 (Cop. Bd.; 2016-06-27), the Board
[48] The principle of technological neutrality requires a comparison [of
the value to the user of the use of different technologies. [FN22
Canadian Broadcasting Corporation v. SODRAC 2003 Inc. 2015 SCC 57 at
para70 and 79] In cases where there is no difference in value to the user,
one technology should not result in higher royalties than another, no matter
what differences there may be between them [...]

[49] Conversely, where the value to the user of the reproductions is
higher with one technology than with another, the principle of
technological neutrality justifies a larger royalty [...]

[50] The principle of balance, which the Board must also apply, may have an
impact on the value enjoyed by the user and therefore on the amount of the
royalties [...]

o Section 89 —No copyright, etc. except by statute — Copyright is a creature of statute
Canadian Standards Association v. P.S. Knight Co. Ltd., 139 C.P.R. (4th) 339 (F.C.; 2016-03-
29) Manson J. [appeal A-90-16]
[39] Copyright is a creature of statute, and the rights and remedies
provided in the Copyright Act are exhaustive (CCH) [CCH Canadian Ltd
v Law Society of Upper Canada, 2004 SCC 13]. Copyright in the CSA Code
therefore only belongs to the Crown if the requirements set out in section 12
of the Copyright Act are met [...]

) Section 89 —No copyright, etc, except by statute— Copyright is a creature of statute
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Canada (Commissioner of Competition) v. Toronto Real Estate Board, 2016 CarswellNat 1506
(Comp. Trib.; 2016-04-27), the tribunal
[722] Copyright is a creature of statute. In Canada, the rights and
remedies in that respect are set forth in the Copyright Act, which constitutes
a comprehensive regime (Compo Co v Blue Crest Music Inc, [1980] 1 SCR
357 at pp. 372-373). [...]

Aside : copyright and trade-marks before the Trade-marks Opposition Board

o Not helped by a copyright notice dated prior to the relevant date.

Norton Rose Fulbright Canada LLP v Wubbies World International Incorporated, 2016

CarswellNat 828 (Registrar; 2016-02-24) A.P. Flewelling at para 27
[27] Moreover, as the Requesting Party notes, the copyright notice on the
WUB-A-DUB Labels refers to the year 2000, which significantly predates the
relevant period [2010-09-18 to 2013-09-18]. Since the Owner provided no
evidence to clarify when or how the labels were used, | cannot resolve this
ambiguity in the Owner’s favour [see Plough, supra [Plough (Canada) Ltd v
Aerosol Fillers Inc (1980), 53 CPR (2d) 62 (FCA)]]. Indeed, it is not clear that
the labels were for plush toys rather than some other product.

o A copyright notice outside the relevant period will not help proving use
within that period.

Blake, Cassels & Graydon LLP v CommercialPro, Inc, 2016 CarswellNat 1410 (Registraire;

2016-03-22) C. Tremblay at para 48 [appeal T-882-16]
[48] Indeed, it is not clear whether the “publication” refers to the only feature
displayed on the exhibited Facebook webpage, namely the cover photo
which displays the Mark. However, there is no date for this photo.
Furthermore, there are no postings observable on the exhibited Facebook
webpage, much less a posting dated May 7, 2013. Also, while not
determinative, the Requesting Party rightly pointed out that the exhibited
webpage shows a copyright notice of 2014 (“Facebook © 2014 - Francais
(France)”). [Relevant period was 2011-03-07 to 2014-03-07]

) Saved by a copyright notice identifying the owner of the copyright and linking it
to the trade-mark owner.

88766 Canada Inc. v. Kabushiki Kaisha Bandai Namco Entertainment, 2016 CarswellNat 2041

(Registrar; 2016-05-13) P.-K. Fung at para 20
[20] The Requesting Party submits that any use of the Mark shown is that of
iTunes, not of Namco, and that the relationship between "Namco Bandai
Games America Inc.", who is identified as the seller of the game, and Namco
is unclear. In his affidavit, Mr. Oshita states that the POLE POSITION video
game was sold in Canada by Namco "through its North American trading arm
Namco Bandai Games America Inc." during the relevant period. This is
consistent with what appears on the iTunes Canada sales pages attached
as Exhibits "A" and "B" where "Namco Bandai Games America Inc." is
identified as the "seller". But more importantly, the same printouts include
screenshots of the game identifying "NAMCO BANDAI Games Inc." in the
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copyright notice at the bottom of the screen, not iTunes or Namco Bandai
Games America Inc. Thus, | am satisfied that the evidence shows use of the
Mark by Namco.

o A copyright notice without a specific date cannot be used to challenge a specific
date of usein the same year.
Assurant, Inc v. Assurancia Inc, 2016 CarswellNat 2930 (Opp. Bd.; 2016-06-09) J. Carriere

[73] | noted that one document refers to April 1, 2006. | refer to Exhibit 4.
However, this document does not constitute evidence of use of a trade-mark
within the meaning of section 4(2) of the Act. The date mentioned concerns
the creation of Assurant Life of Canada on April 1, 2006. The other document
that could predate the first use of the Mark claimed in the Applicant's
registration application is an insurance policy filed as Exhibit 6. The
document contains a 2008 copyright notice. Yet without a precise date, |
cannot conclude this document proves the use of the OPPONENT's
ASSURANT mark prior to January 31, 2008.

o A copyright notice is not sufficient to give the notice of association between the

trade-mark and the goods required by subsection 4(1) of the Trade-marks Act.
Wonderful Citrus LLC v. Sunkist Growers Inc., 2016 CarswellNat 3921 (Opp. Bd.; 2016-07-05)
L. Reynolds at para 34

[34] There are similar issues with respect to the packaging attached as
Exhibit 3 to Mr. Cooper's affidavit. The packaging includes an indication that
the product is packed by an entity called "Paramount Citrus Packing
Company", and an indication that the words and images are trademarks and
copyright of "Paramount Citrus or affiliates". The copyright notice then
references the name of the Opponent's predecessor-in-title (Paramount
Citrus LLC). | accept that most consumers would likely understand that the
packing company is not necessarily the source or producer of the goods, but
simply a packing company. With respect to the copyright notice, |
acknowledge that it does reference the Opponent's predecessor. However,
due to its size and location on the packaging, as well as what precedes it, |
do not consider it to amount to any clear indication of the owner of the mark
or the source of the goods.

) Betrayed by a copyright notice posterior to the relevant date
American Express Marketing & Development Corp. v. Black Card, LLC, 2016 CarswellNat
4233 (Opp. Bd.; 2016-07-08) J. Carriére at para 52-53 [appeal T-1549-16]

ROBIC, LLP

[47] The extracts from the RBC Bank's website (www.rbcbank.com) relate to
'RBC Bank Visa Signature Black Credit card' available in the United States.
Moreover, the pages filed were printed on September 4, 2014 and there is a
copyright notice ©; 2014 which suggests that such content was not available
to Canadians prior to the relevant date. Therefore, its content cannot support
this ground of opposition.

[53] Finally, the extracts filed from the Laurentian Bank's website contain
references to 'VISA Black Card'. However, we have no information as to
when those extracts were made available to the Canadian consumers. In all
likelihood, it would have been posted after the relevant date as there is a
copyright notice '©; Laurentian Bank of Canada, 2014'.

MONTREAL QUEBEC

LAWYERS, PATENT AGENTS AND TRADEMARK AGENTS 1001 Victoria Square, Bloc E — 8t floor 2875 Laurier Boulevard, Delta-3 — Suite 700
Montreal (Quebec) Canada H2Z 2B7 Quebec (Quebec) Canada G1V 2M2
Tel: 514 987-6242 Tel: 418 653-1888

ROBIC.COM
INFO@ROBIC.COM



146

) A copyright notice does not mean that a document was created at the date
indicated on the notice.

Canadian Tire Corp. Ltd. v. Gestion André Touchette Inc., 2016 Carswell 2950 (Opp. Bd.;
2016-08-30) J. Carriére at para 22

[22] The reference to a month of the year as the data of first use of the Mark
signifies, in the absence of a precise date, that the date of first use is the last
day of the month, or in our case, November 30, 2009 [see Khan v Turban
Brand Products Ltd (1984), 1 CPR (3d) 388 (TMOB)]. Yet the indication of
the year 2010 in the copyright notice does not necessarily mean that we must
presume that the excerpt from the website was created on December 31,
2010. This reference year simply signifies that the work was created in 2010.
Since the date of first use is very close to the beginning of 2010, it is very
possible that the Applicant started using the Mark in November 2009, but that
its licensee's website was modified to include a reference to the Mark only at
the beginning of 2010. Thus, there must be other evidence raising a serious
doubt regarding the veracity of the date of first use of the Mark.

o A copyright notice for photographs of the goods does not provide by itself the
notice of association required by subsection 4(1) of the Trade-marks Act

Druide informatique inc. v. Editions Québec-Amérique Inc., 2016 CarswellNat 7543 (Opp. Bd.;

2016-12-22) J. Carriére
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[82] would add that the fact the copyright to the illustrations belongs to the
Applicant does not necessarily imply, in light of the facts described above,
that it used the Mark in association with the Goods on the date of first use
alleged in its registration application, when the Opponent sold its Antidote
HD software into which Le Visuel nano was integrated.
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