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On February 17th, 2017, the Federal Court of Appeal refused an appeal from appellants 
C. Steven Sikes, Aquero, LLc and Aquial, LLC (“Sikes”), who were seeking the removal 
of the solicitors for Respondents Encana Corporation, Cenovus FCCL LTD., FCCL 
Partnership and Cenovus Energy Inc. (“Encana”), due to an alleged conflict of interest. 
Counsel for Encana had previously “sat down” with Sikes to discuss the patent 
infringement matter that was at issue, prior to an action being taken. This case serves 
as an interesting study of the solicitor-client relationship in patent cases, and how the 
courts evaluate the potential for a conflict of interest. [Sike v. Encana Corporation, 2017 
FCA 37]. 
 
 
FACTS 
 
In June 2008, Sikes was seeking to retain counsel to discuss the patent rights it was 
looking to assert. More specifically, Sikes contacted eight different law firms to discuss 
infringement issues arising from the issuance of a pending patent in Canada. Mr. 
Garland, a professional working for the firm that is acting as Counsel for Encana,  was 
amongst those consulted. 
 
Sikes and Mr. Garland spent 15 minutes discussing “a Canadian patent pending and a 
possible infringement situation pertaining to water clarification chemicals and processes 
in the oil-sands region”. Mr Garland took information from Sikes and opened a general 
file entitled “Aquero Company”, as per his firms internal conflict check process. During 
this check, there were ongoing exchanges between Mr. Garland and Sikes, up until 
Sikes was informed, at the end of June 2008, that Mr. Garland could not take the file 
due to a conflict of interest. He then provided recommendations as to other law firms 
that could be contacted. 
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Years later, in 2014, Mr. Garland’s firm was appointed as solicitors for Encana in the 
underlying infringement action against Sikes that was already ongoing. More than a 
year after that, Sikes moved to have Mr. Garland’s firm removed from the file based on 
Sikes prior meeting with Mr. Garland in 2008. 
 
 
Conflicted views 
 
Sikes alleged that during their first meeting, confidential information was provided to Mr. 
Garland and that Mr. Garland had also given legal advice to Sikes regarding the 
infringement matter at hand. 
 
The initial motion was presented before the Prothonotary who was presiding as Case 
Management Judge for the file. It was dismissed. The Prothonotary held that Mr. 
Garland’s evidence, which was unchallenged, established that the information that was 
communicated by Sikes was general, not confidential, and that no legal advice had 
been provided. The Prothonotary found that while the conversation between Sikes and 
Mr. Garland was held over seven years ago, Mr. Garland’s notes helped corroborate his 
evidence and affirm that he did not stray from his firm’s conflict of interest review 
procedure.  
 
An appeal was filed by Sikes before the Federal Court of Canada, which was dismissed. 
In referring to the Prothonotary’s conclusions, the Federal Court found that there was no 
basis supporting the allegation that a solicitor-client relationship existed. It is interesting 
to note the high level of deference that was given by the Federal Court to the 
Prothonotary in its decision. The Prothonotary was acting as the Case management 
judge for the underlying infringement action and therefore, had a mastery of the issues 
and facts at bar. Therefore, the Federal Court found that the Prothonotary’s decision 
was discretionary and factual. It saw no need to intervene. 
 
 
The Federal Court of Appeal 
 
Sikes appealed the Federal Court`s decision. On Appeal, the Court reminds us that 
discretionary decisions rendered by Prothonotaries are indeed reviewable, if the 
Prothonotary erred in law or made a palpable and overriding error. 
 
Two grounds were advanced by the Prothonotary to dismiss the motion: one, that Sikes 
failed in demonstrating that a client-solicitor relationship existed and two, that there was 
no risk that the use of any confidential information would prejudice Sikes. 
 
Sikes alleged that the Prothonotary misunderstood the test that needed to be applied. 
According to Sikes, the following questions needed to be answered in order to 
determine if there is a conflict of interest or not: 1) Did the lawyer receive relevant 
confidential information that is attributable to a solicitor client relationship and 2) is there 
a risk that use of this information will prejudice the client? 
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More specifically, Sikes main ground for appeal was that, under the relevant caselaw, 
the information that was given to Mr. Garland is presumed confidential and that the 
Prothonotary did not give any effect to this presumption. The Federal Court of Appeal 
accepted that information was exchanged as part of an exploratory and eventual 
solicitor-client relationship and that the presumption of confidentiality could therefore 
extend to this information. The Federal Court of Appeal therefore agreed that an 
argument could be made that with regards to the two questions advanced by Sikes 
above, that they could apply even when in a situation where a solicitor-client 
relationship was not created. 
 
Nevertheless, the Federal Court of Appeal found that the Prothonotary, in its decision, 
used language suggesting that he did in fact consider this presumption (“ I find that the 
[appellants] have failed to discharge their burden”) but that in any event, the 
Prothonotary`s decision did not “hinge on who had the burden or who benefited from the 
presumption”.  
 
Furthermore, the Prothonotary’s decision was also based on his appreciation of the 
contradictory evidence that was placed before him. On one hand, there was clear and 
unchallenged evidence provided by Mr. Garland: Mr. Garland’s written notes 
corroborated his position, that no legal advice was given, and that the information 
conveyed was general and not confidential. On the other, Sikes produced evidence 
stemming from affidavits. In light of the cross examinations that ensued, misstatements 
and embellishments by Sikes were brought to light despite the fact that Mr. Garland was 
unable to recall the detail of the over seven-year-old conversation.  
 
The Federal Court of Appeal agreed that if confidential information “comes to the 
knowledge of members of a legal firm targeted by a motion to disqualify, it becomes 
almost impossible to show that such information will not be used in a prejudicial 
fashion”. However, the it also re-established that there may be cases where “no 
information was imparted which could be relevant” to the underlying dispute. This is 
what the Prothonotary found in its decision and the Federal Court of Appeal found no 
reason to intervene. In other words, simply because counsel was consulted for a patent 
matter, prior to a conflict check, does not automatically preclude them from acting for 
the other party in an infringement matter. There is no automatic presumption of a 
conflict of interest. 
 
 
Conclusion 
 
This case is a good reminder of the roles and responsibilities that are entrusted to 
intellectual property professionals the minute a prospective client steps through the 
door. Discussions regarding the ambit of a client’s intellectual property portfolio is not 
sufficient to determine whether a solicitor-client relationship exists, even if no client file 
is opened or no retainer is paid. Furthermore, the disclosure of information necessary 
for a lawyer to conduct and complete a conflict check does not automatically create this 
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solicitor client relationship, even if the information that was discussed could be 
presumed confidential. Lastly, even if the information is in fact confidential, one cannot 
always presume that this information can automatically be used against a prospective 
client if no mandate is granted. 
 
While it was clear in this case that Sikes met with Mr. Garland to discuss possible 
patent infringement, the Court found that a mere meeting is not sufficient to disqualify 
counsel from representing an opposing party to this case. The Court also reminds us 
that while a presumption of confidentiality could apply to any information given during 
such a meeting, whether a solicitor-client privilege exists or not, it is the relevancy of this 
information to the matter at hand that could help tip the scale. 
 
In IP matters, counsel is often privy to many aspects of a potential client`s business. It is 
therefore prudent to keep questioning general and to not give any advice of a legal 
nature until a conflict check has cleared. This should not automatically preclude counsel 
from refusing the file and representing another party concerned with the same matter.  
Furthermore, this serves as a clear example of the importance of taking good notes 
before and after meetings with potential clients! 
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Pour des services de conseils dans le domaine de la propriété 
intellectuelle et des technologies de l'information et des communications 
(incluant les services d’agents de brevets et de marques de commerce) 
de même que des services juridiques. 
 
ROBIC, un groupe d'avocats et d'agents de brevets et de marques de 
commerce voué depuis 1892 à la protection et à la valorisation de la propriété 
intellectuelle dans tous les domaines: brevets, dessins industriels et modèles 
utilitaires; marques de commerce, marques de certification et appellations 
d'origine; droits d'auteur, propriété littéraire et artistique, droits voisins et de 
l'artiste interprète; informatique, logiciels et circuits intégrés; biotechnologies, 
pharmaceutiques et obtentions végétales; secrets de commerce, know-how et 
concurrence; licences, franchises et transferts de technologies; commerce 
électronique, distribution et droit des affaires; marquage, publicité et 
étiquetage; poursuite, litige et arbitrage; vérification diligente et audit. ROBIC, 
a group of lawyers and of patent and trademark agents dedicated since 1892 to 
the protection and the valorization of all fields of intellectual property: patents, 
industrial designs and utility patents; trademarks, certification marks and 
indications of origin; copyright and entertainment law, artists and performers, 
neighbouring rights; computer, software and integrated circuits; 
biotechnologies, pharmaceuticals and plant breeders; trade secrets, know-
how, competition and anti-trust; licensing, franchising and technology 
transfers; e-commerce, distribution and business law; marketing, publicity and 
labelling; prosecution litigation and arbitration; due diligence. ®/MD 
 
COPYRIGHTER TM/MC 
 
IDEAS LIVE HERE ®/MD 
 
IL A TOUT DE MÊME FALLU L'INVENTER!  ®/MD 
 
LA MAÎTRISE DES INTANGIBLES ®/MD 
 
LEGER ROBIC RICHARD ®/MD 
 
NOS FENÊTRES GRANDES OUVERTES SUR LE MONDE DES AFFAIRES ®/MD 
 
PATENTER®/MD  
 
 
ou «R» ®/MD stylisé 
 
ROBIC®/MD 
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Ou stylisé ROBIC ++++®/MD stylisé 
 
  
ou ROBIC + DROIT +AFFAIRES +SCIENCES +ARTS®/MD stylisé  
 
 
ou ROBIC +LAW +BUSINESS +SCIENCE +ART®/MD stylisé 
 
THE TRADEMARKER GROUP TM/MC 
 
TRADEMARKER TM/MC 
 
VOS IDÉES À LA PORTÉE DU MONDE , DES AFFAIRES À LA GRANDEUR DE 
LA PLANÈTE®/MD 
 
YOUR BUSINESS IS THE WORLD OF IDEAS; OUR BUSINESS BRINGS YOUR 
IDEAS TO THE WORLD ®/MD 
 
 

Marques de commerce de ROBIC, S.E.N.C.R.L. pour ses services de 
conseils dans le domaine de la propriété intellectuelle et des 
technologies de l'information et des communications (incluant les 
services d’agents de brevets et de marques de commerce) de même 
que ses services juridiques 
 
*************************************************************************************************
* 
 

For services pertaining to intellectual property, technology and 
communication law and related matters (including patent and trade-mark 
agency services) as well as legal services. 
 
ROBIC, un groupe d'avocats et d'agents de brevets et de marques de 
commerce voué depuis 1892 à la protection et à la valorisation de la propriété 
intellectuelle dans tous les domaines: brevets, dessins industriels et modèles 
utilitaires; marques de commerce, marques de certification et appellations 
d'origine; droits d'auteur, propriété littéraire et artistique, droits voisins et de 
l'artiste interprète; informatique, logiciels et circuits intégrés; biotechnologies, 
pharmaceutiques et obtentions végétales; secrets de commerce, know-how et 
concurrence; licences, franchises et transferts de technologies; commerce 
électronique, distribution et droit des affaires; marquage, publicité et 
étiquetage; poursuite, litige et arbitrage; vérification diligente et audit. ROBIC, 
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YOUR BUSINESS IS THE WORLD OF IDEAS; OUR BUSINESS BRINGS YOUR 
IDEAS TO THE WORLD ®/MD 
 
 

Trade-marks of ROBIC, LLP for its services pertaining to intellectual 
property, technology and communication law and related matters 
(including patent and trade-mark agency services) as well as legal 
services 
 
 
 


