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In an appeal to the Registrar of Trade-marks’ decision to maintain the registration of
the POM-POM trade-mark pursuant to section 45 of the Trade-marks Act
(hereinafter the “Act”), the appellant Brouillette Kosie Prince (hereinafter
“Brouillette”) challenged the quality of the evidence submitted by its owner, the
Orange Cove-Sanger Citrus Association (hereinafter “Orange Cove”).
As proof of use of its POM-POM trade-mark in association with “fresh citrus fruits” in
Canada, Orange Cove filed before the Registrar an affidavit evidencing the nature of
the owner’s business, namely of grower and packer of citrus fruits. As such, Orange
Cove is a grower, member of Sunkist Growers Inc., a cooperative which assists its
members in the distribution and invoicing of their citrus fruits. This being said, the
POM-POM trade-mark nevertheless appears on the fruit boxes when sold to
Canadian distributors.
Although new evidence was adduced on appeal, the Federal Court held that said
evidence would not have materially affected the Registrar’s decision, the new
evidence simply being a confirmation of the evidence already filed with the Registrar.
Therefore, the standard of review applied by the Federal Court was that of
reasonableness simpliciter.
In analysing Brouillette’s arguments that the quality of the evidence submitted by
Orange Cove was insufficient to demonstrate use of the POM-POM trade-mark in
association with fresh citrus fruits, the Federal Court found that the Registrar’s
decision was reasonable and that overall, the submitted evidence supported the
determination that said trade-mark was used during the relevant period. Indeed,
while it would have been possible for Orange Cove to prove use of its trade-mark
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with additional relevant documentation, the Court noted that the trade-mark owner’s
burden in a section 45 proceeding was not a stringent one. Moreover, as the
evidence brought by Orange Cove went well beyond being a mere broad statement
of use of the POM-POM trade-mark, the Court was unable to find any error
warranting its interference. Accordingly, Brouillette’s appeal was rejected.
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ROBIC, un groupe d'avocats et d'agents de brevets et de marques de
commerce voué depuis 1892 à la protection et à la valorisation de la
propriété intellectuelle dans tous les domaines: brevets, dessins industriels et
modèles utilitaires; marques de commerce, marques de certification et
appellations d'origine; droits d'auteur, propriété littéraire et artistique, droits
voisins et de l'artiste interprète; informatique, logiciels et circuits intégrés;
biotechnologies, pharmaceutiques et obtentions végétales; secrets de
commerce, know-howet concurrence; licences, franchises et transferts de
technologies; commerce électronique, distribution et droit des affaires;
marquage, publicité et étiquetage; poursuite, litige et arbitrage; vérification
diligente et audit. ROBIC, a group of lawyers and of patent and trademark
agents dedicated since 1892 to the protection and the valorization of all
fields of intellectual property: patents, industrial designs and utility patents;
trademarks, certification marks and indications of origin; copyright and
entertainment law, artists and performers, neighbouring rights; computer,
software and integrated circuits; biotechnologies, pharmaceuticals and
plant breeders; trade secrets, know-how, competition and anti-trust;
licensing, franchising and technology transfers; e-commerce, distribution and
business law; marketing, publicity and labelling; prosecution litigation and
arbitration; due diligence.
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