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The saga concerning Amazon’s "one click" online shopping technology, which
Amazon has attempted to patent in Canada since 1998, came to an end in early
2012, the patent being issued by the Canadian Intellectual Property Office on
January 17, 2012.
The Commissioner's decision to issue the patent came shortly after a decision of the
Federal Court of Appeal which upheld most of the findings of the earlier Federal
Court decision on this issue. The latter had established that business methods were
not excluded per se from the definition of invention under the Patent Act, and that the
analysis used by the Commissioner to determine the patentability of business
methods was incorrect in law.
The Federal Court of Appeal had however refused to rule on the patentability of the
pending claims. The Court argued that only a new construction of these claims could
determine if the subject matter of the claims was a disembodied idea or not, and
whether the claims met the “physicality” condition requiring a change of character or
condition of a physical object. Therefore, the case had been returned to the
Commissioner for the claims to be construed and the application to be re-examined
based on the criteria established by the Federal Court of Appeal. The notice of
allowance issued by the Commissioner, following its re-examination, shows that the
Commissioner determined that, in this case, the claims met the conditions
established by the Court.
The outcome is great news for Amazon, which will benefit from patent protection on
this technology for approximately the next 6 ½ years remaining from the 20-year
period following the filing of its patent application. The issuance of this patent also
sets a precedent for those who wish to patent computer-implemented inventions in
Canada, and provides an example of a technology that can be used as a barometer
of a business method reaching the threshold of patentability in Canada.
On the other hand, for practitioners and companies in the field of computerimplemented inventions, the issuance of the patent represents a missed opportunity
to obtain clear guidelines from the Supreme Court of Canada concerning the
patentability of this type of innovation, the latter not being called upon to rule on the
subject. In the current context where case law on the subject is scarce, the opinion of
the country’s highest Court would have been welcome.
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At this stage we can only speculate on the reasoning which led the Commissioner to
conclude that, upon re-examination, the claims contained patentable subject matter.
However, the analysis of subsequently granted applications will help to better assess
what the patent office considers to be a patentable business method or computerimplemented invention (i.e. that is not a disembodied idea and meets the "physicality"
criterion). To this end, new examination guidelines, which should be issued to
examiners in response to this recent development, should also be very useful.
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