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Enacted in the United States in December 1980, the Bayh-Dole Act is celebrating its 
30th anniversary. This Act settled two basic issues: 1) who obtains the ownership of 
intellectual property rights of an invention patented as a result of American 
government financing and 2) how are these IP rights to be managed? 
 
 
The Bayh-Dole Act in the United States  
Before 1980, the U.S. government was the owner of the results of the research it financed, but 
obtained few patents and very rarely marketed these results. The perception at that time was that this 
research belonged to the public and that no financial profits could be made from it. This is why less 
than 5% of patents belonging to the government before that date were marketed and yielded results 
for American citizens.  
 
For the purpose of restoring the competitiveness of American industry, in 1980, two senators, the 
Democrat Birch Bayh from Indiana and the Republican Bob Dole from Kansas, introduced a bill 
allowing small businesses and NPOs such as universities, hospitals and research centres to have 
control over these intellectual property rights, provided they marketed them.  
 
Certain conditions apply: recipients of subsidies must comply with a precise timeline and report any 
invention to the subsidising agency, notify it if they intend to retain ownership, file patent applications, 
negotiate licences (instead of assignments) preferably with small American businesses, to develop 
and market these inventions, while reinvesting the profits made into education and research. The 
university remains the owner of the intellectual property and thanks to the development of their own 
Technology Transfer Offices or “TTOs,” financing is obtained to develop these preliminary results. The 
government also has a non-exclusive licence and certain other rights, especially in cases in which the 
results of research are not marketed by the subsidizing enterprise, called “March-in rights” which have 
never been used but which remain an important negotiation factor and an incentive to market the 
research results.  
 
Thanks to this Act which applies uniformly to all federal agencies (nearly 30, including the NIH and 
NASA) which subsidize them, thousands of private companies were founded, billions of dollars were 
invested, hundreds of patents were issued and hundreds of products and various medicines were 
developed and marketed, thereby stimulating the economy and improving the well-being of Americans 
for nearly 30 years.  
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The Situation in Canada  
Unfortunately there is no federal or provincial legislation in Canada which governs the management of 
IP rights resulting from research subsidized by public funds. Each public subsidizing organization has 
accordingly developed its own rules. Some of them, (CNRC, CRIQ) retain ownership and grant 
licences, while others (NSERC, FRSQ) do not retain ownership, and instead ownership is transferred 
to a university or to a research centre. Researchers and employees generally assign their rights to 
their employer who in turn assigns those rights to a tech transfer organization, which may then file 
patent applications and negotiate the rights regarding IP on a case by case basis by granting licences 
or by assigning the rights to private companies. The situation is therefore not clearly defined in 
Canada and the result is more than mitigated in comparison with the United States. It would 
undoubtedly be necessary to realize this and act accordingly...We underline the recent 2010-2013 
Provincial Quebec Research and Innovation Strategy, which barely mentions intellectual property, and 
does not specify any guidelines. This is a major shortcoming.  
 
 
The Situation in Europe  
The European situation is scarcely better, with state and cultural differences as additional 
complexities. There is nothing equivalent to the Bayh-Doyle Act and the problems noted also relate to 
clauses specifying an obligation to market in only one member State and difficulties related to the 
subsidies of a member State which have a negative effect on competition with other member States.  
 
 
The Situation in Asia 
The Asian situation varies from country to country. Some countries such as Korea (a very important 
country for filing patent applications) and India have implemented initiatives based on Bayh-Dole to 
stimulate the marketing of their technological developments. On this point, the purpose of a new Indian 
legislative bill is to have India acknowledged as an innovative country rather than a country which 
copies. This bill specifically includes principles dealing with the obligation to file patent applications to 
disclose knowledge, the responsibility to transfer knowledge and the right for researchers to receive 
royalties.  
 
 
Conclusion 
The harmonization of policies between the various organizations facilitates research and development. 
The obligation to file patent applications and obtain patents can only make a country or a region more 
competitive on a global scale. It is now high time that Canada (and our provinces) take the example of 
the Bayh-Dole Act seriously.  
 
Abbreviations :  
 
CNRC : National Research Council Canada  
CRIQ : Centre de recherche industrielle du Québec  
FRSQ : Fonds de la recherche en santé du Québec 
DOD : Department of Defense (US government) 
DOE : Department Of Energy (USA) 
FDA : Food & Drug Administration (USA) 
IP : Intellectual Property  
NASA : National Aeronautics and Space Administration (USA) 
NIH : National Institute of Health (USA) 
NPO :Non-profit organization  
NSERC: Natural Sciences and Engineering Research Council of Canada  
USC : US code 
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For more information, you may read : 
35 USC 200: http://www.uspto.gov/web/offices/pac/mpep/consolidated_laws.pdf 
  
37 CFR Part 401 http://www.access.gpo.gov/nara/cfr/waisidx_02/37cfr401_02.html 
  
GAO-09-742 report to Congressional Committees, Federal Research  
Information on the Government’s Right to Assert Ownership Control over Federally 
Funded Inventions, United States Government Accountability Office. July 2009, 
http://www.ott.nih.gov/PDFs/GAOreportTT.pdf 
  
The positive impact of academic innovations on quality of life 
http://www.betterworldproject.org/AUTM2010BWR.pdf 
  
Bayh-Dole – Driving innovation 
http://b-d30.org/app/webroot/Profiles/acclaim 
  
Politique du CRSNG sur la propriété intellectuelle 
http://www.nserc-crsng.gc.ca/_doc/Policy-Politique_fra.pdf 
  
La Politique du CRSNG sur la propriété intellectuelle - Raisons de l’examen de 2008-
2009 
http://www.nserc-crsng.gc.ca/_doc/Policies-Politiques/IPReasons-RaisonsPI_fra.pdf 
  
Stratégie québécoise de la recherche et de l’innovation 2010-2013 
http://www.mdeie.gouv.qc.ca/fileadmin/contenu/publications/administratives/ 
strategies/sqri/sqri.pdf 
 
 
 

 
 
 
ROBIC, un groupe d'avocats et d'agents de brevets et de marques de commerce voué depuis 1892 à 
la protection et à la valorisation de la propriété intellectuelle dans tous les domaines: brevets, dessins 
industriels et modèles utilitaires; marques de commerce, marques de certification et appellations 
d'origine; droits d'auteur, propriété littéraire et artistique, droits voisins et de l'artiste interprète; 
informatique, logiciels et circuits intégrés; biotechnologies, pharmaceutiques et obtentions végétales; 
secrets de commerce, know-howet concurrence; licences, franchises et transferts de technologies; 
commerce électronique, distribution et droit des affaires; marquage, publicité et étiquetage; poursuite, 
litige et arbitrage; vérification diligente et audit. ROBIC, a group of lawyers and of patent and 
trademark agents dedicated since 1892 to the protection and the valorization of all fields of intellectual 
property: patents, industrial designs and utility patents; trademarks, certification marks and indications 
of origin; copyright and entertainment law, artists and performers, neighbouring rights; computer, 
software and integrated circuits; biotechnologies, pharmaceuticals and plant breeders; trade secrets, 
know-how, competition and anti-trust; licensing, franchising and technology transfers; e-commerce, 
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distribution and business law; marketing, publicity and labelling; prosecution litigation and arbitration; 
due diligence.  
 
COPYRIGHTER 
IDEAS LIVE HERE 
IL A TOUT DE MÊME FALLU L'INVENTER! 
LA MAÎTRISE DES INTANGIBLES 
LEGER ROBIC RICHARD 
NOS FENÊTRES GRANDES OUVERTES SUR LE MONDE DES AFFAIRES 
PATENTER 
R 
ROBIC 
ROBIC + DROIT +AFFAIRES +SCIENCES +ARTS 
ROBIC ++++ 
ROBIC +LAW +BUSINESS +SCIENCE +ART 
THE TRADEMARKER GROUP 
TRADEMARKER 
VOS IDÉES À LA PORTÉE DU MONDE , DES AFFAIRES À LA GRANDEUR DE LA PLANÈTE 
YOUR BUSINESS IS THE WORLD OF IDEAS; OUR BUSINESS BRINGS YOUR IDEAS TO THE 
WORLD 
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