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Let us consider the following scenario: A biofuel producer has its facilities in Québec 
from which it ships out its fuel to a blender. The blender mixes the biofuel with 
gasoline or petrodiesel to generate various concentrations. A distributor then 
completes the chain by delivering the blended fuel to pumps throughout Canada and 
the United States.  
 
Now let us introduce another variable into the equation. It turns out that there is a 
Canadian patent that relates to the biofuel in question. This patent provides a 
monopoly in Canada on the subject matter defined in a number of claims (described 
below). The claims may cover a biofuel product, a process for making a particular 
biofuel or a fuel additive.  
 
To determine exactly what it covers, the patent must be analyzed in detail. 
Depending on the claims of the patent, our producer, blender and distributor may be 
liable for infringement.  
 
In most cases, the producer stands to be directly affected by patent infringement 
issues, as the majority of biofuel patents cover production processes. As the 
producer’s facilities are located in Québec, its use of the patented technology in 
Canada will likely constitute infringement. The patent holder may sue for 
infringement, which may result in an injunction and damages. An injunction would 
prohibit the producer from using or selling the patented technology in Canada. 
Damages are generally calculated as a reasonable royalty or lost profits. The 
infringing product may also be seized under certain circumstances. 
 
The blender should also be wary of certain types of patents, especially those 
pertaining to biofuel compositions and additives. If the blending is performed in 
Canada and results in a composition that falls within the definition of the patent 
claim, the blender may be liable for infringement. Even if the blender’s operations 
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are located in the U.S., it may be prohibited from selling its blended product in 
Canada.  
 
Though the distributor does not alter the blended product en route to filling stations 
or other repositories, the sale of a patented biofuel in Canada would technically 
make the distributor liable for infringement. Ignorance is not an excuse. If only a 
Canadian patent exists, non-infringing distribution would be limited to the U.S.  
 
Given this simple scenario, it is clear that producers, blenders and distributors 
should be aware of the patented technologies related to their biofuels. In reality, 
however, the situation is far more complex. Here are just some of the factors that 
may come into play:  
 

• › Patent applications are not enforceable until the patent is granted, but there 
is a post-grant right to “reasonable compensation” for infringing acts 
committed after its publication but before it is granted.  

 

• › Many companies hold extensive patent portfolios covering different aspects 
of a single technology in various countries.  

 

• › Patent litigation in the U.S. is jaw-droppingly costly and can spell disaster for 
small and medium sized companies.  

 

• › Genetically modified feedstocks may be patented or protected by plant 
breeders’ rights.  

 

• › Canada and the United States have regulations prohibiting importation of a 
product that was produced abroad by a process that is patented domestically.  

 
Subtleties abound when considering what constitutes infringement. Given the 
financial considerations involved, infringement is also a matter of continual and 
heated debate. In an evolving industry such as biofuels, it is never too early to find 
out about the potential risks and strategies regarding patent infringement.  
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ROBIC, un groupe d'avocats et d'agents de brevets et de marques de commerce voué 
depuis 1892 à la protection et à la valorisation de la propriété intellectuelle dans tous les 
domaines: brevets, dessins industriels et modèles utilitaires; marques de commerce, marques 
de certification et appellations d'origine; droits d'auteur, propriété littéraire et artistique, 
droits voisins et de l'artiste interprète; informatique, logiciels et circuits intégrés; 
biotechnologies, pharmaceutiques et obtentions végétales; secrets de commerce, know-
howet concurrence; licences, franchises et transferts de technologies; commerce 
électronique, distribution et droit des affaires; marquage, publicité et étiquetage; poursuite, 
litige et arbitrage; vérification diligente et audit. ROBIC, a group of lawyers and of patent 
and trademark agents dedicated since 1892 to the protection and the valorization of all 
fields of intellectual property: patents, industrial designs and utility patents; trademarks, 
certification marks and indications of origin; copyright and entertainment law, artists and 
performers, neighbouring rights; computer, software and integrated circuits; biotechnologies, 
pharmaceuticals and plant breeders; trade secrets, know-how, competition and anti-trust; 
licensing, franchising and technology transfers; e-commerce, distribution and business law; 
marketing, publicity and labelling; prosecution litigation and arbitration; due diligence.  
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