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Whether you see it as an act of piracy or not, music file sharing on the Internet 
is a common practice. It is easily available and cheap for the time being, it is 
not illegal either. The Federal Court of Canada recently ruled that it was not a 
copyright infringement to place a copy of a downloaded song in a computer 
directory shared with others, even if that copy could be accessed via a peer-
to-peer service. (BMG Canada Inc. et al. v. John Dow (2004) F.C. 488 (March 
31, 2004, Finckenstein, J.)) 
 
The Plaintiffs in this case are all members of Canada’s recording industry. They 
instituted an action against different unknown Defendants who allegedly 
infringed the copyright of the Plaintiffs’ members by illegally trading music files 
downloaded from the Internet. The twenty-nine alleged infringers operated 
on the Internet under pseudonyms and Plaintiffs could not identify them. The 
Plaintiffs turned to different Internet service providers (ISPs) and asked the 
Court to force those ISPs to reveal the names and addresses of the account 
holders of specific Internet protocol addresses (I.P. addresses) apparently 
used to commit the infringement alleged by the Plaintiffs. 
 
The 29 Internet users apparently each downloaded over 1000 songs onto their 
own computers. Those individuals apparently used peer-to-peer file sharing 
programs enabling users to connect to a peer-to-peer network and render 
available shared files to any other users connected to the same network. In 
other words, these Internet users basically downloaded their music files into a 
shared library also available to other users. The Plaintiffs argued that this form 
of music sharing constituted an infringement of their rights in copyrighted 
music under the Canadian Copyright Act. 
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First of all, the Court considered that the evidence brought by the Plaintiffs 
was not conclusive and constituted largely of hearsay. The affidavits were 
provided by the president of a company which provides online and anti-
piracy protection. The investigation was however not carried out by this 
president, but by the employees of the company who could have provided 
the evidence themselves based on their personal knowledge. Furthermore, 
the evidence was not clear as to how the pseudonyms of the Internet users 
were linked to the specific I.P. addresses identified by the Plaintiffs. Finally, it 
was questionable from the evidence brought by the ISPs that the information 
sought by the Plaintiffs, if the order was to be granted, would be reliable. The 
ISPs indicated that the information would not only be very difficult and time 
consuming to obtain, but there was no certainty as to the correct identity of 
the account holders identified, who could very well not be the actual 
computer users. 
 
More importantly, the Court’s decision turned on the definitions of the words 
“authorization” and “distribution” with respect to copyright infringement. In 
ruling that the Plaintiffs failed to provide any evidence of copyright 
infringement under the circumstances, the Court relied on the fact that the 
Copyright Law is a statutory law in Canada. Hence, a Plaintiff can claim 
copyright protection only to the extent provided for in the statute. More 
particularly, the Court turned to Section 80 (1) of the Copyright Act providing 
that the “act of reproducing all or any substantial part of a musical work 

embodied in a sound recording… onto an audio recording medium for the 

private use of the person who makes the copy does not constitute an 

infringement of the copyright in the musical work, the performer’s 

performance or the sound recording”. In other words, downloading a song for 
personal use is not copyright infringement under the Act.  
 
The Court also concluded that the Plaintiffs did not provide evidence that the 
29 Internet users either distributed or “authorized” the reproduction of any 
copyrighted work. All the evidence revealed was that the individuals had 
placed their own personal copies into a shared directory which also 
happened to be accessible by other users via a peer-to-peer service. The 
Court relied on the recent decision of the Canadian Supreme Court in CCH 

Canada Ltd. v. Law Society of Canada, (2004) S.C.C. 13 which defines the 
word “authorize” as : “sanction, approve and countenance”. CCH Canada 
also established that setting up the facilities to allow copying was not 
equivalent to authorizing infringement.  
 
The Court also concluded that the mere fact of placing a copy on a shared 
directory in a computer where that copy could be accessed was not 
“distribution” as contemplated by the Copyright Act. To constitute 
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distribution, there should have been a positive act by the owner of the shared 
directory. For example, sending out copies or advertising that the music files 
were available for copying could have been a form a distribution, but no 
evidence of such positive act was put forward by the Plaintiffs. 
 
The Court also weighed the public interest in favour of disclosure of privacy 
information such as the names and addresses of Internet users and those 
Internet users’ legitimate privacy concerns. Since the information about to be 
disclosed was not reliable, was difficult to obtain and there was a serious 
possibility of an innocent account holder being identified, the Court was of 
the view that the privacy concerns outweighed the public interests in favour 
of disclosure. 
 
The Court’s finding is deeply routed in the wording of a statute, namely the 
Canadian Copyright Act. Its decision does not approve or disapprove of the 
activities complained of by the Plaintiffs, but rather acknowledges the 
limitations found in Canadian legislation regarding new technologies. The 
Court made a quick reference to the World Intellectual Property Organization 

Performances and Phonograms Treaty, but could not apply same since it had 
not been implemented in Canada and therefore did not form part of 
Canadian Copyright Law. There already is pressure exercised by lobbyists for 
a ratification of this International Convention and the Plaintiffs have already 
appealed the decision of the Federal Court.  
 
Although, music file sharing has been found not to be illegal by the Federal 
Court, this is not the end of the story! 
 
 
 

�
 



� 4 

 
ROBIC, un groupe d'avocats et d'agents de brevets et de marques de commerce voué 
depuis 1892 à la protection et à la valorisation de la propriété intellectuelle dans tous les 
domaines: brevets, dessins industriels et  modèles utilitaires; marques de commerce, marques 
de certification et appellations d'origine; droits d'auteur, propriété littéraire et artistique, droits 
voisins et de l'artiste interprète; informatique, logiciels et circuits intégrés; biotechnologies, 
pharmaceutiques et obtentions végétales; secrets de commerce, know-how et 
concurrence; licences, franchises et transferts de technologies; commerce électronique, 
distribution et droit des affaires; marquage, publicité et étiquetage; poursuite, litige et 
arbitrage; vérification diligente et audit; et ce, tant au Canada qu'ailleurs dans le monde. La 
maîtrise des intangibles.  
ROBIC, a group of lawyers and of patent and trademark agents dedicated since 1892 to the 
protection and the valorization of all fields of intellectual property: patents, industrial designs 
and utility patents; trademarks, certification marks and indications of origin; copyright and 
entertainment law, artists and performers, neighbouring rights; computer, software and 
integrated circuits; biotechnologies, pharmaceuticals and plant breeders; trade secrets, 
know-how, competition and anti-trust; licensing, franchising and technology transfers; e-
commerce, distribution and business law; marketing, publicity and labelling; prosecution 
litigation and arbitration; due diligence; in Canada and throughout the world. Ideas live 
here.  
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